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licensed party may bring action for
damages against such party on said
bond and recover thereon and against
the bondsmen in any court of com-
petent jurisdiction without the neces-
sity of making the State a party there-
to. On a full hearing the Commis-
sioner may revoke any license for any
violation of the provisions of this Act,
or any lawful rule of the Commis-
gioner,
: See, 4. It shall be the duty of

every party licensed hereunder to keep
and maintain an office, at which of
fice a complete record of the business
transacted shall be kept; there shall
be kept a substantial book in the form
prescribed by the Commissioner of La-
bor Statistics, in which shall be en-
tered the age, sex, nativity, trade or
occupation, name and address of every
person or laborer hired or emigrant
solicited to be employed beyond the
limits of this State and where such
person or emigrant was directed to
go, and the address of such person
or emigrant if known. Such licensed
party shall also enter in a reg-
ister the name and address of
every person who shall make ap-
plication for laborers or emigrants
to be ‘employed beyond the limits or
this State. All the books and registers,
correspondence, memoranda, papers
and records of every party licensed
hereunder shall be subject ‘to examina-
tion at any time by the Commissioner
of Labor Statistics,- his deputies and
inspectors. _ The fees charged for hir-
ing laborers or soliciting emigrants in
this State for empleyment beyond the
limits of this State shall not exceed
two dollars ($2.00) for each such per-
son or emigrant; and the fees charged
any person who desires to find labov
beyond the State or to emigrate be-
yond the boundaries of the State for
the purpose of obtaining employment
sball not exceed two dollars ($2.00) for
each guch person, and in no event shall
more than two dollars (32.00) be col-
lected from any one for the same pep-
gon who seeks eimmployment beyond the
State as a laborer or emigrant. Pro-
vided that in all cases where the ap-
plicant who seeks employment beyond
the State does not obtain such employ-
ment through the party licensed herc-
under, then such party must return
all fees collected from such applicaut
within thirty days after same has been
collected.  °

See. 5. It shall"be the duty of the
- Commissioner of Labor Statistics to
enforce this Act, and when any viola-

tion thereof comes to his knowledge
it shall be his duty to institute crim-
inal proceedings for the enforcement of
its penalties before any court of com-
petent jurisdiction. He may make such
rules and regulations for the enforce-
ment of this Act, not inconsistent here-
with, as to him may seem proper. -

Sec. 6. Any person engaging in the
business governed and regulated by
this Act, except in accordance with the
provisions hereof’ and except he be
licensed, shall be guilty of a misde-
meanor, and upon conviction shall be
fined not less than one hundred dollars
nor more than three hundred dollars
for each such offense, or by imprison-
ment in the county jail for not less
than thirty days nor more than ninety
days, or by both such fine and im-
prisonment.

Sec. 7. All license fees collected
under this Act by the Commissioner of
Labor Statistics shall be paid directly
into the Stat€ Treasury. _

Sec, 8 All appropriations hereto-
fore made for the support and main-
tenance of the Department of the Com-
missioner of Labor Statistics may be
used in the enforcement and admin-
istration of this Act,

See. 9. There being no adequata
laws on the statutes of this State regu-
lating the business of those engaged in
hiring laborers or soliciting emigrants
in this State to be employed beyond
the limits of sgme, and there being a
great abuse and many injustices aris-
ing out of such occupation at the pres-
ent time, creates an emergency and an
imperative publi¢ necessity which re-
quires that the constitutional rule pro-
viding that bills shall be read on three
several days in each house be sus-
pended, and said rule is hereby sus-
pended, and that this Act take effect
and be in force from and after its
passage, and it is so enacted.

EIGHTH DAY.

Senate Chamber,
Austin, Texas,
Tuesday, Sept. 11, 1917.

The Senate met at 9:30 o’clock a.
m., pursuapt to adjournment, and
was called to order by President Pro
Tem. Dean.

The roll was called, a quorum be-
ing present,, the following Senators
answering to their names:

Alderdice. Bailey.
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Bee. Henderson.
Buchanan of Bell. Johnson of Hall.
Buchanan of Scurry Johnstou of Harris.

Clark. Lattimore.
Collins. MeNealus.
Davton. Page.
Dean. Robbinsa.
Decherd. Smith,
Floyd. Strickland.
Hall. Suiter.
Harley. Westbrook.
Absent.

Caldwell. Parr.
Hudspeth. Woodward.

Absent—Excused.
Gibson, MeCollum.
Hopkins,

Prayer by the Chaplain.

Pending the redding of the Jour-
nal of yesterday, the same was dis-
pensed with on motlon of Senator
Alderdice.

Excused.

Senator Hopkins for today on ae-
count of important business on mo-
tion of Senator Bailey.

Petitions and Memorials.

See appendix.

Committee Report.
See appendix.

Bills and Resolutions.

By Senator Hall;

S. B. No. 15, A bill to be entitled
“An Act creating and establishing
the Anahuac Independent School
District, in Chambers County, Texas,
defining its boundaries; providing
for a board of trustees to manage
and control the public free school
within said district, ete., and declar-
ing an emergency.’

Read first time and referred to
Committee on Educational Affairs.

Morning call concluded.

Senate Bill No. 9.

‘The Chair laid before the Senate
on second reading:

S. B. No. 9, A bill to be entitled
““An Act creating an express lien in
favor of the State of Texas on all
public free school land, University
land, and the several asylums land
for the use and benefit of the public
free school fund, the University
fund, and the several asylums fund
for the purpose of securing the pay-
ment to said funds of all unpaid
purchase money and interest thereon
due upon all of sald lands which
have heretofore been sold and which
may hereafter be sold s0 long as any
portion of the principal or any por-
tion of the interest thereon remains
unpaid; also authorizing the Com-
missioner of the General Land Office
on behalf of the State of Texas to
transfer the indebtedness due to sald
funds and the lien held upon said
land for the benefit of said funds to
secure the payment of the principal
and interest of such person, firm or
corporation as may make payment in
full to the State for all sums due up-
on said land, and providing that the
person, firm or corporation that may
pay said indebtedness shall be sub-
rogated to all the rights, liens and
remedies held and enjoyed by the
State, and declaring an emergency.”

The bill was read and on motion
of Senator Bailey the same was laid
on the table subject to call.

Senate Bill No. 11.

The Chair laid before the Senate
on second reading:

5. B. No. 11, A -bill to be entitled
“An Act to regulate the business
of emigrant agents; defining emi-
grant agents: providing for licensing
any person, firm or private employ-
ment agency desiring to be licensed
as an emigrant agent, and prescrib-
in the method of obtaining such li-
cense, and the requirements thereof,
and defining who may be licensed;
prescribing certain duties reIath:e to
the Act and its administration for
the Commissioner of Labor Statistics
and the Attorney General, and con-
ferring certain authority relative tc
the admlinistration of this Act upon
sald Commissioner; fixilng the fees
which may be charged by partles 1i-
censed hereunder, and fixing the li-
cense fees to be paid by those li-
censed hereunder, creating and de-
fining offenses for violations of this
Act and prescribing the punishment
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therefor; providing that all fees col-
lected hereunder shall be paid di-
rectly into the State Treasury; de-
claring that all appropriations made
for the Department of the Commis-
sioner of Labor Statistice may be
uged in the enforcement and admin-
istration of this Act, and declaring
an emergency.”

The bill was read and on motion
of Senator Hall the same was laid
on the table subject to call.

Senate Bill No. 13.

The Chailr laid before the Senate
-on second reading:

S. B. No. 13, A bill to be entitled
“An Act to establish and maintain
at the Fergusop Farm in Madison
‘County, or the Shaw State Farm in
Bowie County, Texas, a scheol for
the education and training of delin-
«quent and incorrigible negro boys,
to be named and known as the State
‘Training School for Negro Boys,
ete.” :

The bill was read and on motion
-0f Senator Buchanan of Bell the
samé wasg laid on the table subject
to call and ordered printed in the
Journal.

The bill in full is as follows, to-
wit: .

By Buchanan of Bell.
A BILL
To be entitled

An Act to establish and maintain at
the Ferguson State Farm in Madison
County, or the Shaw State Farm in
Bowie County, or State Farm in
Brazoria County, Texas, a school for
the education and tralning of de-
linquent and incorrigible negro
boys, to be named and known as
The State Tralning School for
Negro Boys, the government and
management of which shall be vest-

.2ed in the Board of Prison Commis-
sloners of this State; the said Board
of Prison Commissioners shall man-
age and control said institution in
accordance with the law, rules and
regulations now governing the State
Juvenile Training School for Boya,
located in Coryell County, Texas, so
far as said law, rules and regula-
tiong are applicable and practicable,
‘Said Board of Prison Commission-
«rs shall have the same powers In

S. B. No. 13.

the managenment of said institutions
as are now conferred by law upon
the Board of Trustees of the State
Juvenile Training School for Boys
located in Coryell County, Texas,
and all negro boys that are "now
confined in the State Juvenile Train-
ing School for Boys, located in

. Coryell County, Texas, shall as soon
as this law be passed and take ef-
fect, be tramsferred to the Fergu-
son State Farm in Madison County,
or Shaw State Farm in Bowle
County, or State Farm in Brazoria
County, Texas, or to either of said
farms, as to the said Board may
seem best, and said transfer be
made not later than January 1, 1918,
by said Board of Prison .Commis-
sioners, and all negro boys under
the age of seventeen (17) years who
shall hereafter be convicted of fel-
ony or other delinquency under the
laws of this State, in any court in
this State, shall be confined in the
institution known as The State
Training School for Negro Boys;
and that the sum of twenty-five
thousand ($25,000) dollars be and is
hereby appropriated out of any funds
now in the State Treasury, not other-
wise appropriated, to be used by said
Commissioners in making sald
transfer and otherwise carrying out
the purposes of this Aect; and de-
claring an emergency.

Be it enacted by the Legislature of the

State of Texas:

Section 1. There shall be estab-
lished and malntained at the Ferguson
State Farm in Madison County, or the
Shaw State Farm in Bowie County. or
the State Farm in Brazoria County,
Texas, as to said Commissioners may
seem best., a school for the education
and training of delinquent negro boys
to be named and known as The State
Training School for Negro Boys, the
government of which shall be wvested
in the Board of Prison Commissioners
of this State. The said Board of
Prison Commissioners shall manage
and control said institution in aceord-
ance with the law, rules and regula-
tiong now governing the State Train-
ing School for Boys, located in Coryell
County, Texas, so far as said law, rules
and regulations are applicable and
practicable. Said Board of Prison
Commissioners shall yhave the same
powers as are now conferred upon the
Board of Trustees of the State Juvenile
Training School and the State Traln-
ing School for Boys, in the manage.
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ment of the institution, known as
The State Training School for Negro
Boys.

See. 2. All negro boys that are
now confined in the State Training
School for Boys, loeatéd in Coryell
County, Texas, shall, as soon as this
law be passed and takes effect, and
not later than January'l, 1918, be
transferred to the TFerguson Statn
Farm in Madison County, or Shaw
State Farm in Bowie County, or the
State Farm in Brazoria County, Texas,
by the said Board of Prison Commis-
siunq.rs and the Board of Trustees of
the ‘'said State Juvenile Training
School for Boys, are hereby authorized
and are required to deliver to said
Board of Prison Commissioners, all
negro boys now confined in said im-
stitution, in order that they may be
transferred to the Ferguson State
Farm, or the Shaw State Farm or the
Brazoria County State Farm, as to said
Board of Commissioners may’ seem
best.

Sec. 3. Hereafter all negro male
persong under the age of seventeen
(17) years, who shall be convicted of
a felony or other delinquency, in any
court within this State, unless his sen-
tence be suspended as provided by
law, or otherwise disposed of, or un-
less by reason of the length of the
term for which he is sentenced, he is
required under the law to be confined
in the State Penitentiary, shall be con-
fined in the State Tralning School for
Negro Boys.

Sec. 4. The Board of Prison Com-
missioners shall set apart for the use
of The State Training School f{for
Negro Boys, all necessary grounds,
lands, equipments, buildings, ete., now
under the supervision of said Board
of Prison Commisioners, at the Fergu-
son State Farm, or Shaw State Farm
or the Brazoria County State Farm,
which shall be used for the State Train-
ing School for Negro Boys.

Sec. 5. All laws and parts of laws
in conflict with this Act are hereby
expressly repealed.

Sec. 6. That the sum of twenty-
five thousand ($25,000) dollars be and
is hereby appropriated out of any funds
now in the State Treasury, not other-
wise appropriated, to be used by said
Commissioners in making this trans-
fer and otherwise carrying out the pro-
visions of this Act.

See. 7. The crowded condition of
the calendar at this time creates an
emergency and an imperative neces-
sity that the constitutional rule requir

ing bills to be read on three several
days be suspended, and it is hereby
suspended, and this Act shall take ef-
fect from and after its passage.

Senate Bill No, 3.

Senator Page called for the read-
ing of the opinion from the Attorney
General, requested on yesterday.

Senator MeNealus asked for a
reading of the Woodward resolution
on the same subjeet, and Simple Res-
olution No. 15 was read.

The Secretary then read the fol-
lowing:

Attorney General's Department,
Austin, Texas, Sept. 10, 1917.
Hon. W. L. Dean, President Pro Tem,

of the Senate, Capitol.

Dear Sir: I am in receipt of a
communication from your Secretary,
of the 10th inst., as follows:

“You will please find attached
hereto a copy of Senate Bill No. 3
by Hudspeth angd MecNealus, being a
bill entitled, ‘An Act to provide for
the relief of citizens of Texas suffer-
ing by reason of the severe drouth
now existing, to make appropriation
therefor, prescribing the manner In
which it shall be handled and dis-
tributed, and declaring an emer-
gency.’

“The Senate, by simple motion,
has requested the Attorney General
for an opinion as to the constitu-
tionality of this bill. The bill is set
for consideration, for Wednesday
morning, September 12th, and your
early compliance with this request
will be appreciated.”

Section 1 of the bill referred to
proposes to appropriate $2,000,000
of public money, or so much thereof
as may be necessary, "for the imme-
diate relief of those suffering from
destitution by reason of said drouth.'

Section 2 of the Act constitutes the
Commissioner of Agriculture, the
State Treasurer and the Chairman
of the Warehouse and Marketing De-
partment as the “Drouth Relief Com-
mittee” and authorizes this commit-
tee wherever it finds destitution on
account of the drouth, to draw drafts
upon the treasury of the State in
favor of the county judge for such
sums as within the discretion of the
committee will afford adequate relief
to the destitute of the county.

By Section 3 of the Act it is made
the duty of the Comptroller to issue
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warrants for the amount of the drafts
drawn by the relief committee, and
it is made the duty of the Treasurer
of the State to pay these warrants
to' the ,county judge who is to pay
the same out on order of the commis-
mioners court of said county in favor
of those who are under, the terms
of the bill found in need of aid.

Section 4 of the Act reveals the
purpose and nature of the appropria-
tion, and reads as follows:

““After the recelpt of said money
by the county judee of said county
he, in conjunction with the commis-
sioners court of sald county, shall
immediately, out of said fund, pur-
chase corn, flour, meal and other
foodstuffs needful and necessary for
sustaining life at such places, and in
such manner as to the court may
geem proper, and shall distribute the
same as a donation to the destitute
citizens of said county for the pur-
pose of purchasing foodstuffs, as well
as seed for planting their crops for
the coming vear, as their immediate
necessities may demand.”

It thus appears that the money is
sought to be appropriated from the
public-treasury “‘as a donation to des-
titute citizens,” and the question pre-
sented is whether or not the Legisla-
ture is authorized to make a gift or
donation of public money to an-indi-
vidual or individuals under any cir-
cumstances, however deplorable or
calamitous.

" This question in our opinion is un-
swered by the following provisions
of the Constitution:

“The Legislature shall have no
power to make any grant or author-
ize the making of any grant of public
money to any individual, association
of individuals, munlcipai or other
corporations whatsoever.,” * *
{Section 51, Article 3.)

“No appropriation for private or
individual purposes shall be made.”
* ¥ & (Section 6, Article 16.)

In wview of these unambiguous
provisions of the Constitution, we
believe the Legislature is without
power to make a grant or to author-
ize the making of a grant of public
mone§ to any individual or individ-
uals, and that no appropriation for
private or individual purposes can
be made.

We, are therefore compelled to
answer that in our opinion the pro-
posed donation of public money is

31—2C

prohibited and the bill, if enacted,
would in our judgment be void.

. The only direct aid the Legisla-
ture can afford to-those who suffer
from a calamitous visitation .of this
kind is found in Section 10, Article
8, of the Constitution, where the
Legislature is authorized by a vote
of two-thirds of each house to re-
lease the inhabitants of any particu-
lar county, where such calamity
exists, from taxes' levied for State
and county purposes.

The effort of the Legislature to go
to the immediate and direet aid of
those of our citizens who are suffer-
ing from the unprecedented drouth
is highly creditable, and it is to be
regretted that we find these consti-
tutional barriers in the way of giving
aid to those who are now in dire
distress, but no more pernieious doe-
trine could be invented than the
suspension or disregard of our con-
stitutional limitations on the ground
of necessity, however great the exi-
gency.

Yours truly,
B. F. LOONEY,
Attorney General.

Senator McNealus moved that the
opinion, together with Senate Reso-
lution No. 15, be laid on the table
until tomorrow and be considered
with Senate Bill No. 3, which is set
as a special order for Wednesday.

The Senate as Court of Impeachment.
PROCEEDINGS.
Tuesday, September 11, 1817,
. Morning Session.
Senate Chamber, Austin, Texas,

(Pursuant to adjournment, the
Senate, sitting as a High Court of
Impeachment, reconvened at 10
o'clock a. m.)

Hon. W. L. Dean, President Pro
Tempore, presiding.

The Board of Managers and their
counsel were present.

The Respondent and his counsel
were present. )

The Chair: The hour having ar-
rived for the convening of the Court
of Impeachment, the Sergeant-at-
Arms will see that the Chamber is
cleared of all except those having
permission to remain inside, and
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then proclaim the convening of the
Court.

Sergeant-at-Arms (at the door of
the Senate): Oyez! Oyez! Oyez!
The Senate, sitting™as a High Court
of Impeachment, is now in session.

The Chair: The Chair renews for-
‘mer requests that all members of
the Court and officers of the Senate
or others connected with the trial,
and all visitors shall do their utmost
to preserve good order during the
progress of the trial. (To counsel):
Gentlemen, are you ready to pro-
ceed?

Senator Hudspeth: Mr. President.

The Chair: The Senator from EI
Paso,

Senator Hudspeth: Before we be-
gin, T want to ascertain from the
Chair—I am not clear wupon his
ruling, and I want to ascertain from
the  Chair whether it s proper to
direct the counsel to ask some ques-
tions that we would like to have
propounded to the witness.

The Chair: The Chair's ruling
was that any member of the Court
might direct counsel to any line of
inquiry, but not suggest—

Senator Hudspeth: Not the exact
question, or the direct guestion that
he desired.

The Chalir: Yes, not the direct or
the exact question.

Senator Hudspeth: Yes,
wanted to get that definitely.

The Chair: Yes, any Senator can
send up a question in writing to any
of the counsel on either side, and
have it propounded. But a line of
inquiry can be suggested by any
member of the Court.

Senator Hudspeth:

I just

I wanted to

understand that ruling: I wanted to

direct counsel to a certain line of
testimony, if it is permissible.

The Chair: Yes, that has been
the ruling of the Chair. (To coun-
sel): All right, gentlemen.

General Crane: It is agreed, Mr.
President, that as to the matter that
we are talking about now, we will
read from the printed record of the
first investigation, covering what is
known as the "chicken salad' items.

Mr. Manager Bledsoe: What page,
General?

General Crane:
38 (reading):

H. B. Terrell, being duly sworn,
answered as follows—I am going to
change this just a little:

Q. You are the Comptroller of
Public Accounts of this State?

Beginning on page

A. Yes, sir.

Q. You were such Comptroller
and elected when?

A. November, 1914.

. Were you Cumptruller on Oc-
tober 28, 19157

A, Yes, air,

Q. There was a warrant issued
from your office on that date, pur-
porting to be signed by you, for the
sum of $1796.656, payable to W. A.
Achilles; was sent to the Treasurer's
office, or carried there, and the
Treasurer refused to pay it. Now,
will you tell these gentlemen of the
committee what that $1796.656 was
for?

A. I can only say to the com-
mittee—

Q. No, I don't want you to state
any hearsay. You saw the state-
ment upon which that warrant was
based?

A, Yes, sir.

Q. What was it?

A. It was a contract between the
Governor and W. A. Achilles,

Q. What for?

A. Groceries to be furnished and
other things.

Mr. Hanger: General, that was
never—that is not the—there was no
—that was refused by him.

General Crane: I know that was
refused, but this is in order to show
the contract carried in until the—

Mr. Hanger: I do not think that
is embraced in the charge. I thought
you wanted to read only the items
that were permitted—the deficiency
warrants, I think that is all that is-
admissible here. .

General Crame: Well, I wanted
to offer—I thought it was embraced
in the agreement, of course, if it is
not, I wanted to offer the contract
and the effort to get the money in.

Mr. Hanger: I do not think it is
material to any charge here.

General Crane: Well, of course,
if you do not agree to it, I won’t
offer it here; but then I will utrer it
in another cunneettun

Mr. Hanger: You can read it if
it is admissible—but I do not think
it is admissible.

General Crane: Yes, Well,
your objection, then.

Mr, Hanger: Mr. President.

The Chair: Yes,

Mr, Hanger: It is not objected
that this ig offered in this form, but
the objection is desired to be made
going to the admissibility and ma-

make
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teriallty of 'the particular evidence
offered here. The —(to counsel):
‘Where are the charges, who hag those
charges?

Mr, Manpager Bryan: Here they
are (handing charges to Mr. Han-
ger). .

Mr. Hanger: Here they are.

Mr. Manager Bryan: Thirteen.

Mr. Hanger: ‘Thirteen, yes. Thank
you, judge. Charge No. 13 reads
{reading):

““That at the former investigation
of Governor James K. Ferguson, he
was specifically charged with misap-
plication of moneys of the State of
Texag in the purchase of groceries,
feed, automobile tires, gasoline, etc.
The commitfee appointed by the
House of Representatives found that
he did so misapply several thousand
dollars and converted same to his
own use in the purchase of the items
above enumerated. That before said
Committee Governor Ferguson testi-

fied under oath that if the case of|.

Middleton vs. Terrell, Comptroller,
should be decided by the Supreme
Court against him, that he would re-
fund to the State of Texas such
amounts misappropriated- by him,
in accordance with said decision. The
Supreme Court long ago refused an
applieation for writ of error amd
overruled a motion for rehearing,
thus deciding against him, but James
B.' Ferguson is still indebted under
said, decision to the State of Texas
for groceries, feed, automobile tires,
gasoline, ete., which were for his pri-
vate use, but which were paid with
State funds, and he has falled to pay
same in acordance with hig oath be-
fore said committee of the House of
Representatives. The report of the'
House Investigating Committee
stated that the charge of misapplica-
tion of funds should not justify the
serious penalty of impeachment, in-
asmuch as Governor Ferguson had
testified that he would promptly pay
said amounts to-the State, and that
in the judgment of the committee
this agreement to repay should be
considered in connection with the
good faith of the Governor. That
the said James E. Ferguson was
guilty of a misapplication of the ap-
propriation made by the Legislature
for fuel, lights, ice, and incidentals,
in that‘he used same in the purchaseg
of groceries, feed, automobile tires,
gasoline, etc.,, for his private use,
and that his refusal to pay said funds

constitute a continyed misapplication
of the public funds of Texas.”

The charge of that article is em-
braced in the last paragraph. The at-
tempt here is to prove the making of
a contract’ with a grocery merchant
for the furnishing of certain supplies
in the future, the warrant for which
was disapproved by the Comptroller,
and the amount not paid. Now, we
respectfully submit to the Chalir that
that is not made the basis of any
charge here, not referred to in the ar-
ticle—in Article 13—and is not ma-
terial to the charge here made, that
he was guilty of a misapplication of
the appropriation made by the Legis-
lature, and is gulity of the continued
misapplication by the conduct set out,
and it refers to an entirely different
transaction, which has no relevancy
to any of the matters alleged here.

General Orane: Mr, President, our
reading of this, our comstruction of it
is different from that of counsel. This
is the charge (reading):

“That said James 'E, Ferguson was
guilty of a misapplication of the ap-
propriation made by the Legislature
for fuel, lights, ice and incidentals, in
that he used same in the purchase of
groceries, feed, automobile tires, gaso-
line, ete., for his private use, and that
his refusal to pay constitute a com-
tinued misapplication w©f the public.
funds of Texas.”

Now, we thought, Mr. President, that
the Court was entitled to know exactly
how he used these. and all of the cir-
cumstances attending it, so that they
could properly judge of hiz intent.
This is ‘what we are seeking to show
now is, that he made a contract -with
Mr. Achilles, a grocery merchant of
Dallas—

Mr. Hanger: Austin,

General Crane: Or Austin—I beg
your pardon, like Fort Worth, I always
think everything is in Dallas—he made
a contract with Mr. Achilles in which
Mr. Achilles agreed to take over the
cagh that was then In the Treasury,
of $1,796.00 and some cents that had
been appropriated for the purchase of
fuel, lights, ice and incidentals, and he
agreed to furnish the “incidentals"—
which meant groceries, as they in-
terpreted it—to. the Governor’s Man-
gion, and to all those things as long
as that money lasted.” Now, that was
the first, and that warrant was pre
pared and issued, but the Treasurer
refused to honor it, and then, of course,
that contract was abandoned. We think
that the Court is entitled to that in-
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formation as a part of the res gestae
and the method of undertaking to get
that money. Now, further than that,
Mr. President, that warrant—that con-
tract we will be able to show was made
after the District Judge in :Travis
County enjoined the Comptroller, or
sought to enjoin him, from paying the
items of a similar nature on an ap-
propriation made for Governor Col-
quitt—did not enjoin the making of
these, as a matter of course, because
these were not directly involved, ex-
cept as the same principle applied—
and we think that the Court ought
to get all those facts before it for the
purpase of determining Governor Fer-
guson’s intent and purpose in using
that money for the purchase of incl-
dentals,

The Chair: Have wyou anything
further, Senator?

Mr. Hanger: No, sir, we have
stated our position, ’

The Chair: Yes. 'The objection

will be overruled, the Chair being of
the opinion that the evidence is ad-
missible on the question of intent.

General Crane: Yes, sir.

The Chair: T will state to counsel
that Captain Stowe has been sum-
moned, and if it is desired that he he
put under the rule, he had better be
brought up and be sworn—he is in
the Chamber now.

General Crane: All right. Cap-
tain Stowe, come up and be sworn,
please.

Thereupon,

CAPTAIN CHARLES L. STOWE,

presented himself at the bar of the
Court, and was administered the fol-
lowing oath by the Chair:

“You do solemnly swear that the evl-
dence you shall give upon this hear-
ing Ly the Senate of Texas of im-
peachment charges against James E,
Ferguson, shall be the truth, the whole
truth, and nothing but fhe truth, =o
help you God?"

The rule has been invoked in this
case, and you understand what that
means. You are not to discuss the
case with anybody except counsel,
and not let anybody discuss it with
you.

Mr. Hanger: It is agreed he may
go to his office and be called when
wanted.

The Chair: All right, Mr. Stowe,
¥ou may go to your office and be
within reach when called. ’

General Crane (resuming): I will

repeat, in order to get the connection
(reading).

Q. There was a warrant issued
from your office on that date—
meaning October 28, 1915—purport-
ing to be signed by you, for the sum
of $§1,796.656, payable to W. A,
Achilles; was sent to the Treasurer's
office, or carried there, and the
Treasurer refused to pay it. Now,
will you tell these gentlemen of the
committee, what that $1,796.656 was
for?

A. I can only say to the commit-
tee—it would be hearsay, and not
by the record, but from recollection
as to what the warrant was for—

Q. I beg your pardon; I don't
want you to state any hearsay. You
saw the statement upon which that
warrant was based?

A. Yes, sir.

Q. What was t?

A. It was a contract between the
Governor and W. A. Achilles,

Q. What for?

A. Groceries to be furnished, and
other things. I don't remember, of

‘course, the exact amount, but what-

ever the amount is.

Q. $£1,796.65—says the ques-
tioner., That is on October 2§,
19157

A. Yes, gir. That was the amount
of the expended appropriation at
that time.

General Crane: It meant unex-
pended, that is what it was, lacking
about $10.

Q. These groceries and other
things, or mostly groceries, he is
a grocery merchant, is he not?

A. Yes, sir, .

Q. They were to be delivered to
him at the Mansion for his use?

A. Yes, sir,

Q. For his family use?

A. Yes, sir.

Q. Now, as a matter of fact,
those grocerles had mnot been fur-
nished, but were to be furnished in
the future?

A. Yes, sir, that i{s true,

Q. And it was upon that basls
that the warrant was issued?

A. Yes, sir.

Q. The Treasurer
pay 1t?

A, T would like to make a state-
ment—

Q. Answer the question first, and
then you are entitled to make any
statement you want to.

General Crane: A statement then

declined to
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by Mr. Hanger: “I want io make
this statement. There I8 no objec-
tion to this testimony, and none will
be made; however’'—then ‘there
was some question of a wrangle, but
I will not read all those unless coun-
gel insist upon it—the argument be-
tween counsel. The question then
to the witness:

‘Q. Did the Treasurer refuse to
pay that warrant based on that con-
tract for future delivery of goods?

A, The Treasurer brought the
warrant into my office,
Q. Anpswer the question, "“Yes"

ar “No.”

A. T am trying to answer it.

Q. TYou know how to answer
that: did he refuse to pay it?

A. He brought the warrant into
my office to confer with me about
the warrant.

Q. Do you know whether he re-
fused to pay it-or not?

A. It was not paid, of course.

~ Q. It was not pald?

- A. No, sir.

Q. Then you -can make your ex-
planation as to what: oceurred?

A. To begin with, I want to make
this statement to the committee:
that the Governor sent for me and
told me of this contemplated con-
tract, and stating that he did not
care to issue warrants from time to
time to takKe up this amount, and
wanted to issue this one warrant
covering the amount under the con-
tract with Achilles, in order to save
time. I replied to the Governor that
in my opinion it would not be per-
missible, because it was a contract
for future deliveries, and the Comp-
troller, in many instances, had re-
fused to issue warrants for money
unexpended. I left his office and
went back to my chief clerk and told
him of the conversation with the
Governor, and I told him to see that
tne warrant was not issued on such
account. , I heard no more from it
for several days unti! Mr. Edwards,
the State Treasurer, walked into my
office with tue warrant in his pocket
and says, “I want to ask you about
this,” and when he asked me about
it, and about the contract, "I said
that I woupld not issue a warrant on
it. He told me that my office had
already issued the warrant and that
he had- it in his pocket, and that he
came over to discuss the matter with
me about the advisability of .,paying
it. T says, “If you will give me the

warrant, I will have it canceled";
I dido't intend for th~ warrant to
be issued on that, because it was to
be delivered In the future. He gave
me the warrant and I had it can-
celed,

Q. Who was to get that money
in the meantime before the groceries
were delivered?

A. It would go to Achilles & Co.

Q. The amount of the appropri-
ation for that account was $2,000
that year?

A. Yes, sir.

Q. That amount, $1796.65, would
clean up that entire $2000 anpropria-
tion, lacking $10, wouldn't it, at that
time? .

A, TYes, gir. .

Q. That would be just $10 less.

A. TYes, sir; it was intended to
clean up the apnropriation, but there
was $10 error in the figures.

Q. It was intended to clean up
the appropriation of October 28,
1916, but they made a slip of $107

A. TYes, sir.

General Crane: Now, we offer in
evidence at this time the warrant

[

with the name torn off. Let's see,
where iz Mr. Hanger?
Mr. Henry: Go ahead. .
General Crane: Well, what I

wanted to suggest was, the warrant
just 'in that form, we don't want to
produce the warrant, we offer the
warrant with the name torn off, it
is here somewhere in the record.

Mr. Henry: Go ahead.

General Crane: All right.. We
now offer, with the consent of coun-
sel understood, that this warrant for
this amount, $1796.65, be considered
as in evidence, the name torn off, ang
canceled on the date as testified to
by the Comptroller,

(The warrant just above offered in
evidence is in words and figures as
follows, to wit:)

No. 6562. $1?96.EE.
Treasury Warrant,
Comptroller's Office, Austin, Texas.
(Seal.) Oct, 28, 1915,

The Treasurer of the State of
Texas, will pay to the order of W.
A. Achilles and Co. out of any money
appropriated by Aet of June 14, 1916
one thousand seven hundred ninety-
six and 60-100 dollars account of
fuel, lights & ete., being for Mansion
& grounds, .

Compared. Registering. H. G. Ap-
propriation, No. 16X.
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General Crane: Will the Chair
indulge us until Mr, Hanger returns?

The Chair: Yes.

(Mr. Hanger shortly returned,
whereupon the proceedings were re-
sumed as follows:)

Mr. Henry: That is all right.

General Crane: Now, Mr. Presi-
dent, it has been agreed that these
items for which money was paid are
correctly stated in the exhibits here-
to attached in this printed form, and
that the money was paid to grocery
merchants, like Q. M. Crockett,
fruits, cantaloupes, beans, etc., to
the Gulf Refining Company for gas-
oline, and to other companies of a
similar kind; to Hill & Hill, grocery-
men, to Boatman, dealer In pure
sweet milk and cream; to Baggett,
dealer in butter and eggs: to Tom
D. Smith, dealer in groceries; to
Kallgren & Lindahl, dealers in corn,
beans, oats and Hay; and that the
total amount—It is agreed that the
total amount of money pald out of
the State Treasury for these items
were known as “incidentals,” constl.
tuting the things that I speak of,
amounted to $2403.556; that they do
not—this does not include the items
for which deficiency warrants were
afterwards issued; that these gro-
ceries were bought, the accounts
show, during the years 1915 ang
1916.

Mr. Harris:
ries.

General Crane:
cessories, too, yes,

General Crane: Now, Mr. Presl-
dent, in this same connection we de-
gire to offer what we deem to he ad-
missions of the Governor of facts that
are involved in the record, and having
in mind the suggestions made by the
Chair, and the objections made by ap-
posing counsel, I have thought of mak-
ing these additional statements to the
Court in offering this testimony.

I think that, apart from Texas, Bo
far as adjudicated cases can be found
and authorities, all of which are in
other States, the only ones—and 1
found very few of them—seem to de-
nominate an impeachment case as a
criminal case, but in Texas I don't be-
lieve that that construction will ob-
tain. In the Constitution the juris-
diction of the District Court, Section
8, says:

“The District Court shall have orlg-
inal jurisdiction in all erlminal casca
of the grade of felony; in all suits in

Automobile accesso-

Automobile ac-

behalf of the State to recover penal-
ties, forfeitures and escheats; of all
cases of divorce; of all misdemeanors
involving officlal misconduct.”

Now, I find in the jurisdiction of
the County Court that:

“The County Court shall have orig-
Inal jurisdiction of all misdemeanors
of which exclusive original jurisdiction
is not given to the Justices' Court as
the same is now or may hereafter be
prescribed by law.”

Now, in other words, Mr. President,
I think that the intent of the Consti-
tution makers Is pretty clearly shown
that they intended to define crimes In-
to felonies and misdemeanors, and
that of felonles and misdemeanors they
intended to glve two courts of record,
with the justice's court, complete and:
excluslve Jurlsdiction, and therefore
that it 1s a misnomer to ¢all an im-
peachment proceeding a criminal pro-
ceeding, Whatever references there
may be to it In the Constitution that
might bear that sort of construction,
the affirmative legislation of constitu-
tional intention upon the subject of
crime, makes that conclusive. Now, I
also found ‘that Alabama is very clear
in announcing impeachment proceed-
ings as eriminal. I think that a
matter called a erlme ought to be de-
termined by its intrinsic qualities and
the punishment to be attached thereto
rather than to a name. Alabama, as
sald, says that, and In several well
consldered cases, one or two—two or
more denominates it a criminal of-
fense. But Alabama also says that a
proceeding to disbair alawyer is a erim-
inal offense, and, if I mistake not, in
these casese in which they deal with
impeachment as a criminal case they
quote the case of Ex Parte Garland, in
which it was sought to deprive him
of the right to practice law in the
Supreme Court of the United States
because of his participation in the war
of the States on the Confederate side.
It was there held that that punishment
could not be administered to him be-
cause it was a punishment, and they
concluded that ‘because there was a
punishment administered, that there-
fore it was a criminal case. Now, the
Supreme Court of Texas has disposed
of that part of it. It held in a very
well considered opinlon that a motion
to disbar counsel or to deny a law-
yer the right to practice law—in other
words, if the Court please, to femove
him from the office of an attorney at
law, an attorney of the Court and an
officer of the Court, that that was a
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civil and not a criminal proceeding; | cases the same doctrine is ane
and I refer now to the case of Scott | nounced.

vs, State,” 86 Texas, 321,—the opinion
is by Judge Gaines,—and in this case
the question was directly presented:

“This proceeding was instituted in
the Distriet Court of Bosque County,
in the name of the State of Texas,
against the plaintiff in error, for the
purpose of revoking his license to prac:
tice law and to strike his name from
the roll of attorneys. 'There was a
judgment against him, from which he
sued out a writ of error to the Court
of Civil Appeals of the Second Supreme
Judicial District, and upon motion of
the Attorney General the cause was
there dismissed. ,The question of the
correctness of the Court’s ruling in dis-
missing the writ Is now before us for
determination,

_**'The ground of the motion to dis-
miss was; that this is a criminal
case, and that therefore the
Court of Civil Appeals did not have
jurisdiction over it. * * * 1t is
true that a proceeding to disbar an’
attorney may be highly penal in its
result., If disbarred, he is deprived
‘of the right to pursue and reap the
profits of a profession, to fit himself
for which he may have spent years
of toil, and upon which he is depen-
dent for a Jivelihood, But the ob-
ject of the proceeding is not to pun-
ish him for his misconduct, but
‘merely to protect the court and the
public against a person already Ili-
censed, who has shown himself un-
fit to be entrusted with the high and
responsible duties.-of an attorney.”

Now, if I may -be permitted to
paraphrase that, an -impeachment
proceeding is mot an effort to pun-
ish the man holding the office, but
it is -merely to protect the public
against a person who has shown
himself unfit to be entrusted with
the power that the office gives him.

‘““The loss- of his privilege'"—
talking of the attorney mnow, said
the Court—*is .a necessary incident
of his disbarment, but it is merely
an incident. In. Ex Parte Broun-
sall, Cowper,” 829, Lord Mansfield
distinetly says: ‘It is not by way
of punishment, but the courts in
such cases exercide thelr discretion
whether -a man they have formerly
admitted is .a proper person to be
continued on the roll or not.” This
language is quoted with approval in
Ex Parte Wall, 107 United States,
266, and 'in The State vs. Winton,

11 Oregon, 4566, in both of which |

“Now, a criminal case iz defined
to be ‘an action, suit, or cause. in-
stituted to secure . conviction and
punishment for ecrime.’' (General
Crane: Quoting that with approval
from Abbott's Law Dictionary).

“Argument is hardly necessary to
maintain propositions so clear in
themselves and so well supported by
authority, and it inevitably follows
that the present proceeding is not in
its nature a criminal ecase. It was
so held in Ex Parte Wall, supra
(in the TUnited States Supreme
Court), where the.question was di-
rectly presented. We doubt if any
case can be found in which the con-
trary is held, except that of The
State vs. Tunstall, 51 Texas, B1,
which we shall consider further on
in' this opinion. )

“There is a line of cases which
hold that a proceeding to disbar an
attorney, while not a criminal case,
partakes of the nature of a penal ac-
tion. - In matter of & case (which is
left blank), 1 Hun, 321, it is held
that the judgment can only ‘be sus-
tained by evidence free from serious

doubt.,” The court says, ‘the pro-
ceeding is penal.’
“In matter of Baluss, 28 Michi-

gan, 507, Judge Cooley says that
‘while not strictly a criminal pro-
ceeding, it is of that nature, and
the punishment, in prohibiting the
party from. following his ordinary oc-
cupation, would be severe and high-
ly penal. The majority of the court
are not satisfied that the evidence
gives such clear support to the
¢harges as should be required in
such cases, and the application will
therefore' bhe denied.'”

In the 41st Indiana, “the court,
holds that the provisions of a stat-
ute for the suspension of an attor-
ney are ‘penal in their nature, and
should be strictly construed.’ - .

“In Thompson vs. The State, 58
Alabama, 365, the court says that
‘the proceeding, though not strietly
criminal, is of the nature of a crim-
inal proceeding, and it is essential
to support it that the information
should with certainty’ disclose that
the defendant is amenable to the
proceeding and the facts constitut-
ing the misconduct of which com-
plaint is made.’

‘*All these rulings may be correct.
They do mnot conflict with the con-
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olusion we have anounced, . While
the object of the proceeding is not
punishment, such is the unavoidable
.result, and therefore it may be that
a statute affecting it should receive
a strict construction; the complaint
should have all the certainty of an
indictment, and the evidence should
sustain the charge beyond a reason-
able doubt, although it be not a
criminal case. Peyton's Appeal, 12
Kansgas, 398, goes farther, and holds
that the proceeding Is so much in
the nature of a criminal action as to
entitle the defendant to a change of
venue under their statute allowing
such change in criminal cases,

“It is due to the Court of Civil
Appeals to say that they probably
felt constrained to dismiss the ap-
peal by reason of the” ruling in the
case of The State v. Tunstall, above
cited. That was a proceeding Iinsti-
tuted in the Distriet Court to disbar
an attorney, and the court held
that it was a criminal case, and that
being such, the Supreme Court had
no power to hear and determine the
appeal. But it seems to us that
that ruling is based upon the lan-
guage of the old statute, which was
repealed by the Revised Statutes now
in force. If it be admitted that the
Legislature had the power to treat
as a criminal case one which is es-
sentially civil in its nature, and
thereby deprive the Supreme Court,
as it then existed, of a jurisdiction
conferred by the Constitution, it is
clear to our minds that in enacting
the provision of the Revised Statutes
upon this matter they intended to
do no such thing. The mere facis
that the proceeding is to be conduct-
ed in the name of the State, and that
the statute uses the language, if
*the attorney be found guilty,” do
not evidence such intention. Rev.
Statutes, Articles 228-233. On the
‘contrary, the revised Penal Code and
Code of Criminal Procedure, which
were passed at the same session of
the Legislature, expressly declare,
that it was the purpose of the Leg-
islature in the one to define every
offense against the laws of the State
(Penal Code, Article 1), and in the
other to make rules of procedure in
respect to the punishment of of-
fenses intelligible to the officers of
the State and to the persons to be
affected by them, Code Criminal
Procedure, Article 1. The one does
not define the acts for which an at-

torney may be disbarred, nor does
the other .establish the Pprocedure
applicable to such cases. he statu-
tory regulations in regard to the pro-
ceedings for disbarment are em- .
bodied, as we have seen, in the Re-
vised Civil Statutes, and we think
that they were appropriately incor-
porated in that body of laws.
“This proceeding was instituted
before the adoption of the recent
amendments to Article 5 of the Con-
stitution. The ruling is, that orig-
inal section 8 of that article not only
defined the jurisdictionr.of the Dis-
triect Courts, (General Crane: That
is the one that I read), but that the
Legislature had mo power to confer
other jurisdiction upon them.”

General Crane: That Is an argu-
ment not necessary to pursue here.
That being the result, Mr. President,
I believe that in Texas it would be
held, it should be held to be a clvil
and not a criminal proceeding with-
in the,meaning of that statute., I
will not read the Federal decision
because it is in effect the same as
that, and, besides that, is. the one
that is conclusive anyway, and it
is simply supported by the Federal
decision.

The Chair (There being some dis-
order in the Chamber): Let us be
in order, please.

General Crane: But without stop-
ping there, Mr. President, the civil
statute—I concede it does not say
‘“impeachment,” but the clvil statute
providing for removing other offi-
cers than those mamed, for impeach-
ment purposes and by a different
tribunal—by the District Court in-
stead of this Court, defines the act
as a civil proceeding, and that act
of removing that officer by a decree
of the Distriet Court involves every
kind and character of testimony,
that may be introduced here; he
may be removed for bad conduct or
otherwise, but it is essentially a civil
case—so the statute says. And
why? I take it, for the same reason
that Judge Gaines said about remov-
ing an attorney. The officer is de-
prived of the emoluments of his
office and, except in certain contin-
gencies, not permitted to hold office
again, So far as the intrinsic char-
acter of the proceedings, it is the
same; 80 far as the penalty assessed,
it is practically the same, And,
therefore, the only difference is the
two courts—one this Court and the
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other the District Court; and I take
it, therefore, that if that is not a
criminal proceeding, then this could
not be either.

The other feature, however, to
which I wish to direct the attention
of the Court is that evem if I be
wrong on this subjeet, if I be incor-
rect, and If the Chair holds that it
is a criminal case, and I have prac-
ticed law so long that I sometimes
find that the Courts do not always
agree with me (laughter) and I havé
on occasions even conceded, long after
the decisions were rendered, how-
ever, that perhaps the Courts would
be correct., I take it that is true of
all of us, But even if we concede,
and if the Court should find that this
is a criminal case, within the mean-
ing of the Constitution, then I sub-
mit that the Legislature did not have
that in view, and that the statute
under which this objection is made
does mot, in terms,. include an im-
peachment proceeding within the ex-

ception. Now, have we that stat-
ute here? _ ’
Mr, Hanger It is on the Chair's
desk
"Mr, .Harris: Here it Is, Article
551‘?’.
* !General Crane: 5517. We have
it here, Mr. President, without

troubling you; here it is,

Now, let ug ‘give this the same
meaning that we would ordinarily,
keeping in mind that when a Leg-
islature uses a word in a statute that
it is supposed to mean something;
in other words, the presumption must
be indulged that the Legislature in-
tended something by every word that
it employed. Now, all right. Now
(reading from statute): “In the in-
vestigation of any publi¢ officer
elected by the Legislature”—

A Voice: What article ig that?

General Crane: 5517. (Reading
of statute continued): “In the inves-
tigation of any public officer elected
by the Legislature, or the dqualified
voters of the State of Texas, or of
any nominee of any political party‘ in
said state for election by the Legis-
lature, or qualified voters thereof, to
any puhllc office in respect to mat-
ters or charges that reflect upon the
personal or official integrity of such
public officer or nominee, or that dis-
qualifies,. or tends to disqualify, such
public officer to hold the office to
whichk he has been elected or nom-
inated by any political party, or any

‘party being investigated,

investigation of any other matter,
or for any other purpose that may
be ordered by the Legislature of this
State, or either house of such Legis.
lature, before any committee hereto-
fore appointed by the Legislature,
of this State, or by either house of
said Legislature, and now pending,
or before any committee that may
hereafter be appointed by the Legis-
lature of this State, or either house
thereof, at this or any subsequent
session, such investigating commit-
tee, and each member thereof,
shall have full power and authority
to administer oaths"—

General Crane: Now, here ig the
part to which I invite particuIar at-
tention: “To administer oaths to
officers, clerks and stenographers
that it may employ in connection
with the performance of its duties,
and to any witnesses and parties
called to testify before it; ang said
investigating - committee shall have
full power and authority to issue any
and all procesg that may be neces-
sary to compel the attendance of
witnesses and the production of any
books, papers and other written doe-
uments it may designate, and to com-
pel any witness to testify in respect
to any matter or charge by it being
investigated, in answer to all perti-
nent questions propounded by it, or
under its diredtion, and to fine or
imprison any witness for his failure
or refusal to obey the process served
on' him, by such committee, or to
answer any such pertinent questiﬂns
propounded; provided, that such fine
ghall not exceed one hundred dollars,
nor shall imprisonment extend be-
yond the date of adjournment of the
Legislature then in session; and pro-
vided, further, that the testimony
given by a witness before such inves-
tigating committee shall not be used
apainst him in any criminal action
or proceeding, nor shall any criminal
action or proceeding be brought
against such witness on account of
any testimony so given by him, ex-
cept for perjury committed before
such committee.”

General Crane (resuming argu-
ment): The point to which I wish
to direct attention is that this pro-
tection is for the witness and not the
) The party
is mentioned clearly and distinctly
only once, and that is when ‘the au-
thority of the' members of the com-

'mittee to administer oaths is given,
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and that is that they may administer
oaths to these officers, clerks and
stenographers, to the parties, and to
the witnesses; and then when it un-
dertakes to define who witnesses may
be, how their attendance may be pro-
cured and they be compelled to test-
ify, it limits itself, it seems to me, to
the witnesses, and does not include
the parties.

Now, it would be rather singular,
If the investigation of a man—a de-
fendant, with'a view probably of in-
troducing impeachment proceedings
against him, if it be found necessary
so to do, that the party himself may
make any statement be chooses, vol-
untarily, within that proceeding, and
at the sarhe time be absolutely pro-
tected, and it cannot be quoted
against him anywhere else—I acqguit
the Legislature of any such intention,
because the Legislature well knew
when it passed this Act that a man
charged with treason against elther
the State or the Federal government,
charged with murder, rape or rob-
bery or arson, charged with burglary,
or anything else—that {f he goes on
the witness stand in a preliminary
proceeding before a justice of the
peace or a magisirate and makes a
statement, that that statement can
be introduced against him anywhere
and any time, if it is voluntarily
made; and I am sure that they did
not intend to change the rule as to
a defendant or a respondent in an
impeachment case, but what they did
seek to do was to protect the wit-
nesses who may be called to testify,
in order to give the public the evi-
dence against the party being investi-
gated, to protect them against any
proceeding in any criminal case for
anything that that evidence might
disclose, except perjury. That is
public policy, and that seems to me,
Mr. President, to be in accord with
the entire policy of the State.

Now, as associate counsel has
aptly suggested, this protection, now,
to the witness—it does say that
it shall not be used against him in
any criminal proceeding nor shall
any criminal action or proceeding be
brought against such witness on ac-
count of any testimony so given by
him, except for perjury committed
before such committee. Now, that
language proves two propositions—
first, that it is to protect the wit-
ness and not the other man; sup-
pose that you have an investigation

—an investigating committtee, and
the party charged comes before that
committee and admits that he is
guilty of every crime in the calendar
against the public—that he has em-
bezzled the public funds, that he has
violated every law by which his
office is governed—he comes and
frankly tells the committee that,
Now, is there a lawyer within the
sound of my voice who believes that
that committee would be powerless
to report to the Legislature that
fact, and that the Senate, sitting as
an impeachment court, would be de-
prived by this statute from using
that man'’s confession of his incom-
petency and his unworthiness to
fill that office. Was it the inten-
tion of the Legislature to silence the
tongue, to cut out the confession and
to make the people at home—the
taxpayers and those who are to be
protected by law, and its officers who
are supposed to execute it, are they -
to be left entirely powerless? Was
that the meaning of the Legislature?
I acquit it of any such crime; I don't
believe they so intended it, nor do
I believe that language justifies that
oonstruction.

Now, Mr. President, you will ob-
serve that I have confined myself to
the Texas statutes and to the Texas
authorities, admitting frankly, as I
do, that meost of the authorities that
I have been able to find outside of
Texas classify Impeachment as a
criminal case—criminal proceeding;
but conceding that they are right so
far as they go, I believe that the
Texas authorities, by necessary in-
ference, -make it a civil proceeding;
and now 1 call your Honor's atten-
tion to the fact that a quo warrante
proceeding is a civil case, although
it provides that the party ousted
from an office or the corporation
ousted, may be fined as well.

1 have felt that I owed this much
to the Court and to the Presiding
Officer before asking the introduc-
tion .of - this testimony, and I have
stated the questions as clearly as I
know how.

Senator Bee:

The Chair:
Bexar.

Senator Bee: 1 wanted to ask
General Crane, before counsel for re-
spondent answers, to state again,
very brietty, 1 know he will, exactly
what he is now proposing to offer,
its purpose and scope, not only so
the court will understand counsel,

Mr. President..
The Senator from
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but when counsel for respondent an-
swers, the court will also -be well
aware.

Senator Bailey: After General
Crane is through I want to offer a
resolution.

The Chair: Very well.

Generdal Crane: Well, frankly,
‘Benator, that would be rather an
extensive: sort of a statement. I

want to offer all of the statements |

that we deem pertinent, that he has
made, in reference to the conduct
df the' Temple- State Bank, in refer-
ence to the payment of the $5,600
of his private debt out of the Gov-
ernor's funds which were held in
the Temple bank, all of his state-
ments that he has made about the
payment of his grocery billa and
other expenses out of the publie
Treasury, that we deem necessary,
and all of the statements that he
had made on each and ‘every one of
the accounts. You will observe that
this record is rather large, and this
is not all of it, all that is laid there—
it would be a little difficult to state
it with particularity just now.
Senator Bee: That meets the
suggestion I had in mind. I just
wanted to settle in my mind whether
you proposed to offer the testimony
of «ne Governor before the investi-
ig't‘ili‘.l::lg- committee, or excerpts from

General Crane: No, sir, we propose
4o offer such excerpts as we think are
applicable, recognizing the rule that
they would be entitled to offer what
we omitted on the same points.

Senator Bee: ' I understand.

Senator Balley: Mr. President.

The Chair: The Senator from De-
Witt. _

Senator Bailey: I offer the follow-
ing resolution:
The Chair:

the Court?

‘Senator Balley: I think it can be
adopted by the Court. If not, I offer
it as. a motion. I think it can be
adopted as a resolution under the rules,

The Chair: Mr. Hangeér, counsel
for Respondent, desires that the Court
stand at ease for a few minutes until
he can get up and get together 'a few
authorities for use in his argument.
Is jthere any objeetion by counsel or
the Court

General Crane:

Is it for the Senate, or

There is no objec-

tion here.
The Chair: We might consider this
dow. Mr. Hanger will be excused, and

when ~we consider this resolution we

will stand at ease if Mr. Hanger has
not returned. The Secretary will read

the resolution.

/ Thereupon the Secretary read the

-resolution as follows:

“Resolved, That for the purpose of
discussing and congidering the objec-
tions to reproducing from the House
Journal the original evidence of Homn.
J. B, Ferguson in the matter of his
impeachment, as well as the admis-
sibility of such evideénce, the Senate
retire to its consultation room and go
into executive session after counsel for
the Board of Managers and also the
Respondent have concluded their argu-
ments.,” (By Bailey.)

A Senator: Second reading.

The Chair: A second reading is
called for.

(Thereupon the Secretary again
read the resolution.)

Senator Bailey: Mr. President.

The Chair: The Senator from De-
Witt, .

Senator Bailey: I move the adop-
tion of the resolution.

The Chair: The Senator from De-
Witt moves the adoption of the reso-
lution,

Senator Balley: Of course, we will
gimply discuss the matter and speak in
executive session. We can do so much
more freely than in open session. I
take it that it will be impossible for
Senators to discuss this matter with-
out disclosing more or less their posi-
tions in this impeachment proceeding.
If not in direct language, their remarks
will indicate the trend of their minds.
I believe it would be better for us and
better for the proceeding that when
counsel . have concluded their argu-
ments, both for the Board of Managers
and for the Respondent, that we then
go into executive session, or, rather,
as the rules provide, into our consulta-
tion room, which will necessarily be
here, and discuss the matter with our-
selves and among ourselves and then
come out and vote in the open Senate.
I yield to the Senator from Bexar.

Senator Bee: I, of course, under-
stand that the Senate has the power
and is absolute and supreme within its
own wishes and own judgment; but
does the Senator from DeWitt believe
that the best purpose would be sub-
served for the Senate of Texas sitting
as a Court~—not as a Senate, but as a
Court—to discuss in secret sessions
out of the presence of the Respondent
—] am not speaking of the Board of
Managers of the House or the prose-
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cuting connsel, I am not speaking of
counsel for the Respondent, hut under
the constitutional right of the Re-
spondent I propound that inguiry to
the Senator, without expressing an
oplnion on it.

Senator Bailey: I think, Senator,
we have as much right to discuss it
out of the presence of the Respondent
as a petit jury would out of the pres-
ence of the defendant. We occupy here
in the Court the attitude of both judge
and jury. The Chair can submit this
question as an original proposition to
us under the rules of procedure which
we have adopted in the first instance,
and to my mind it is possible and
more than probable that in a question
of the gravity involved in this ques-
tion the Chair will probably do that,
or if he does not, we can appeal from
the decision of the Chair, and 1 leava
it to the better judgment of the Seu-
ate. I simply offer this resolution for
what it is worth. I think myself it
would be better for us to retire to our
consultation room, which will neces-
sarily involve going into executive ses-
sion, because the condition of the
weather is*such that it would be un-
comfortable for us to be crowded in
one of these committee rooms. If the

Senate thinks it better to discuss the:

matter here in open session in a run-
ning debate, where we will be forced
to make our remarks and answer all
the questions propounded to us, what
may be the condition of our minds at
the time, then I yield to the wisdom of
the Senate. If, on the other hand, the
Senate thinks it better to retire where
we will have this matter all to our-
selves, we will be freer to discuss it
among ourselves, and if we do disclose
the trend of our thounght or the condi-
tion of our minds it will be for our-
selves and among ourselves, and our
positions will not be known in the mat-
ter until all the evidence is In and
the arguments are concluded. Then I
hope the Senate will adopt this reso-
lution.

Senator Bee: Will the Senator
yield? _
Senator Bailey: Yes, sir.

Senator Bee: I agree with the Sen-
ator from DeWitt in the purpose and
belief that it would contribute to a
freer and fuller discussion to have it
among ourselves, Couldn't we do this
without a motion,. that this Senate,
as a Court, go into executive session,
reach the same conclusion by standing
at ease for a limited length of time
and then let the Senators have the'r

consultations as they choose to have
them, without having it appear of rec-
ord?

Senator Bailey: I am afraid, Sena-
tor, that plan would resolve itself into
a number of little caucuses instead of
meeting here to discuss a broad prop-
osition of law, as a cold and eritical
proposition of law. I do not want this
case to go off on a technicality so far
as I am concerned. I do not think it
is right to the people for it to go off
that way, and I think the Senate ought
to get together as a whole Senate and
find out how they do feel about it be-
fore our minds are fully made up, to
sit down here among ourselves and
give ourselves the benefit of whatever
research any of us may have made, be-
fore we go back into open session and

vote,

Senator Bee: ' Will the Senator
vield again?

Senator Baliley: Yes, sir.

Senator Bee: Wouldn't it be bet-
ter to let your resolution lie on the
table until after counsel for the
Board of Managers and for the re-
spondent have argued the question
thoroughly, then let your motion be
considered by the Senate?

Senator Bailey: I will accept
that proposition. 1 understand the
Chair has ruled that we have a right
to suggest to counsel for either the
Board of Managers or the Respon-
dent any point we may desire them
to argue while they argue.

Senator Bee: And have the right,
if the Senator will permit, further—-

Senator Bailey: Yes, sir.

Senator Bee: That the Chair has
also tuled that this ‘Senate, sitting
as o Court, has a right to present
their individual views on the law
fquestions,

Senator Bailey: Then, Mr. Presi-
dent, I move that the resolution lie
on the table for the present.

Senator McNealus: Mr. President.

The Chair: The Senator from
Dallas. Does the Senator from De-
Witt yield?

Senator Bailer Yes, sir.

Senator McNealus: What has
transpired in your mind at this time
that would necessitate or impress
yvou with the idea that there is any
necessity for the Court te go into
executive session at this time?

Senator Bailey: Nothing, Sena-
tor, except the fact that we might
be able to get freer expressions from
the Senators. I think they would

feel more comfortable to discuss this
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legal proposition among themselves,
that they would have greater- lati-
tude given them than if they were
discussing- it in public.

Senator McNealus: Senator, do
you think -it is the proper time to

discuss this question before the evi-

dence is in? -
Senator Bailey: Yes, sir, as a
matter of law, it is permissible.
Senator McNealus: This is not a
matter of law, statutory law; it is a
matter of the organiec law.

Senator Bailey: Well, Senator,
this is a legal guestion—the admis-
sibility of Governor Ferguson's tes-
timony, the reproduction of his tes-
timony, original testimony, in the
House, whether or not it shall be
reproduced here,t is to my mind
clearly and purely a legal proposi-
tion, ‘resting largely, as General
Crane and others have indicated
bhere, upon whether or not this is a
criminal proceeding.

Senator McNealus: Senator, don't.
you believe there is plain enough lan-

‘guage in the Constitution to guide
us without referring to all the stat-
utes? We laymen don’'t look to the
statutes very much; we look to the
provisions ‘of the Constitution and
think: they are clear enough without
referring to all the statutes, and
there is nothing said in it about the
' Court going into executive session.
I am not referring to the general
scope of the trial, but I think we
ought to be goxerned exclusively by
what the Constitution provides, and
that is so simple a layman can un-
derstand it as well as lawyer.
Senator Bailey: Senator,
are the very questions we will have
to discuss—the interpretation of the
statutes and other constitutions—
and that will necessarily involve the
opinions of the different courts.
Senator MecNealus: Well, I will
say to the Senator from DeWitt, then
I don’t feel bound to go into any ex-
ecutive session if I don’t want to.

' Benator Bailey: No, sir.

. Senator McNealus: And I dom't
.think the Senate as a Court ought
to go into executive session at this
time, if ever.

Senator Balley: Then, Senator,
vote against the resolution.
Senator McNealus: And I will

step out. I want the public to know
everything transpiring here up to the
time the session ends.

Senator Bailey:  That iz the Con-

those,

stitution which is so dear to your
heart and which you love to quote
so much here. You know an execu-
tive session is provided for in the

L Constitution.

Senator MecNealus: I chzallenge
the Senator or ahy other man to
show where the High Court of Im-
peachment shall go into executive
session, if you have rules or if you
don't have rules. The Senate as a
Senate can go into executive session,
but you don’t find any authority in
the Constitution for the High Court
of Impeachment to go into executive
session. This is not the Senate, but
the High Court of Impeachment, that
is the difference between the two.

Senator Bailey: It is a2 matter for
the Senate. If they think it advis-

able to do so they can vote down my
resolution and I.will take it in good

part. .
Senator Johnston: Mr. Premdent
The Chair: The Senator from

Harris.

Senator Johnston: I raise .the
point of order that this is all out of
order., The Senator who introduced
the resolution has agreed to let it
lay over until the arguments of coun-
sel are finished.

The Chair: The motion is that
the resolution of the Senator from
DeWitt lay over until the close of
the arguments. Those in favor say
“aye’” and those opposed ‘“no.” The
motion is carried and the resolution
will now lie on the table.

Senator Bee: I move that we
stand at ease until such. time as Sen-
ator Hanger ie ready to proceed, sub-
ject to the call of the Chair.

The Chair: The motion is that
we stand at ease until Senator Han-

ger is ready to proceed, subject to the

call of the Chair. Those in favor ol
the motion will let it be known by
saying “aye” and those opposed
“no."”” The motion prevails, and we
will stand at ease subject to the call
of the Chair.

{(Thereupon the Court stood at
ease from 11:156 o'clock a., m. until
11:35 o'clock a. m., at which time
the Court reconvened.) . -

The Court will come

The Chair;

to order, ,
Senator Bee: Mr. President..
The Chair: Senator Bee.

Senator Bee: In consultation with
Senator Hanger he informs me that
he is not entirely ready to proceed,
and it occurred to me, as it is now
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tweaty-five minutes to twelve, that
it would better enable him to get his
argument in better shape and at the
same time not break into it in a few
minutes if the Court would rise at
this time to meet at 2 o'clock. I
move, therefore, that the Court rise
and meet at 2 o'clock, at which time
counsel will be ready to proceed.
(Thereupon, at 11:40 o'clock a. m.
upon motion of Senator Bee, the
Court recessed until 2 o'clock p. m.)

After Recess,
Tuesday, September 11, 1917.
Afternoon Session.

{ Pursuant to recess, the Court ret
convened at 2 o'eclock p. m.)

The Chair: The Court will come
to order. The Sergeant-at-Arms
will please see that only those en-
titled to the privileges of the Cham-
ber remain inside.

Sergeant-at-Arms: All those who
have not the privilege of the floor
will please retire.

Senator Dayton: Mr. President.

The Chair: The Senator from
Cooke.

Senator Dayton: 1 agsk the unani-
mous consent to send up and have
read a committee report.

The Chair. The Court is called
to order. If the Senator from
Cooke will hold that until 5 o'clock,
he can then send it up.

Mr. Harris: Yes, sir, I wanted
just about five minutes of the Sen-
ate’s time. I may repeat in some
particulars, but I will be just as brief
as possible, though. Counsel for Re-
spondent has cited Section 10, indi-
cative that impeachment was a erim-
inal proceeding. As I view the law,
the Constitution defines crime, in
Section 8 and in Section 16—de-
fines crime and divides it into two
classes, felonies and misdemeanors,
and gives the Court jurisdiction
over the same; and Section 8 pro-
vides that the Criminal Court, shall
have jurisdiction over all felonies.

The Chair: What article is that?
Mr. Harris: Section 8.

The Chair: The Article?

Mr. Harris: Section 6. The Dis-

trict Court shall have original ju-
risdietion. Section 16 of the same
article it is provided, ‘The County
Court shall have original jurisdiec-
tion of all misdemeanors,” and it is
our contention that the Constitution
divides ecrime into two classes, and

defines the classes as felonies and
misdemeanors; and I wish to call
the Chairman's—the Presiding Offi-
cer's attention, and the attention of
the members of the Court, to the
provisions of the Penal Code and the
Code of Criminal Procedure, as I
wish to read from the Supreme Court
declsions discussing that Artlele and
Sections 1, 2 and 3 of the Penal
Code. *“Article 1, design of the
code. The design of enacting this
code is to deflne In plain language
every offense against the laws of
this State and affix to each offense
its proper punishment."”

“Article 2, the object of punish-
ment is to suppress crime and re-
form the offender.”

“Article 3, all penaltles must be
affixed by written law. In order
that the system of penal law in force
in this State may be complete with-
in itself—""

A Senator: Mr. President, I wish
to ask for better order in the Sen-
ate Chamber. There is go much
confusion we cannot follow the gen-
tleman’'s argument.

The Chalr: Just a minute, Mr.
Harrils. We request that every-
body be In perfect order in the
Chamber; we cannot hear the
speaker and cannot /hear the evi-
dence that is offered, and we can-
not proceed with the decorum with
which we should proceed unless we
have order. Let's try to have per-
fect order this afternoon.

Mr. Harris: I will read again,
for fear the Senator did not hear it.
The Penal Code, this is the first Ar-
ticle. ““The design of enacting this
code i to define in plain language
every offense against the laws of the
State, and affix to each offense its
proper punishment.”

“"Article 2, the objeect of punish-
ment is to suppress crime and re-
form the offender.”

“Article 3, all penalties must be
affixed by written law. In order that
the system of penal law in force with-
In this State may be complete within
itself, that no system of forelgn laws,
written or unwritten, may be appealed
to, it is declared that no person shall
be punished for any-act or omisslon,
unless the same is made a penal offense
and a penalty is affixed thereto by
the written law of this State.”

And I wish to read from.the de-
cisions of our State just one article.
The object of this article was to pro-
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hibit prosecution for what was an of-

fense at gommon law, but not made
peénal by our statutes. The first ar-
ticle of the Code of Criminal Proced-
ure provides,—
*“It is hereby declared that thia
Code is intended"—

"Db:]acts of this

And it is headad
Code,"—

“It is hereby declared that this Code
is intended to embrace rules applica-
ble to the prevention and prosecution
of offenses against the laws of this
State; and to make the rules of pro-
ceedings in respect to the prevention
and punishment of offenses intelligible
to the officers who are to act under

- them, and to all persons whose rights
are to be affected by them. It seeks—

“First, to adopt measures for pre-
venting the commission of crimes;

“Second, to exclude the offender,

from all hope of escape;

“Third, to insure a trial with as
little delay as shall be cunslsteut with
the ends of justice.”

Now, the—our Court—Iit is m:r con-

tention that the Legislature plainly in-
‘dicated an intention to define in one

body ‘of laws everything that was a’

crime, and they state regardless of
what might have been the common law,
and regardless of what might be the
laws in ‘other States and approved pro-
cedure In reference to crimes. Now,
you will not find either disbarment of
attorneys or impeachment proceedings
defined as criminal, and you will find
no proceedings here in reference to im-
peachment proceedings. Now, our
Supreme Court, in the disbarment case
General Crane read, consldered the
very provisions I have read, to deter-
mine whether or not t'hu disbarment
proceedings under our laws are crim-
inal "in their' nature, and Justice
Gaines said:

Tt is due to the Court of Civil Ap-
peals to say that they probably felt
constrained to dismiss the appeal by
reagson of the ruling in the case of the
State vs, Tunstall, above cited. That
was a proceeding instituted in the Dis-
trict Court to disbar an attorney, and
the Court held that it, was a criminal
case, and that being such, the Supreme
.Cu‘urt had no power to hear and deter-
mine the appeal. But it seems to us
:that that ruling is. baged upon the lan-
guage of the old statute, which was
repealed by the Revised Statutes now
in force. If it be admitted that the
Legislature had the power to treat as
‘a; criminal case one which is essen-
tially civil in its mature; and thereby

deprive the Supreme Court, as it then
existed, of a jurisdiction conferred by
the Constitution, it is clear to our
minds that in enacting the provision
of the Revised Statutes upon this mat-
ter they intended to do no such thins.
The mere facts that the proceeding is
to be conducted in the name of the
State, and that the statute uses the
language, if ‘the attorney be found
guilty,’ do not evidence such an inten-
tion. On the contrary, the Revised
Pehal Code and the Code of Criminal
Procedure, which were passed at the
gsame gession of the Legislature, ex-
pressly declare that it was the purpose
of the Legislature in the one to define
every offense against the laws of the
State (Penal Code, Article 1), and in
the other to make rules of procedure
in respect to tlie punishment of offenses
intelligible to the officers of the State,
and to the persons to be affected by
them. Code of Criminal Procedure,
Article 1. The one does not define the
acts for which an attorney may be dis.
barted,”—

And I can say here, paraphrasing,
that that one does not distinguish
the case, for which a Governor may
be impeached—"nor does the other
establish the procedure appllcahle to
such cases.”

-

The Chair: Mr. Harris?
Mr, Harris: Yes.
The Chair: What is the date of

that decision you Just read, and by
whom written?

.Mr. Harris: By Justice Gainea. it
doesn't give the date here.

Mr. Henry: 1894, Scott vs. State,
86 Texas. Oh, yes, delivered Jan-
uary 15, 1894,

Mr. Harris (to Mr. Henry): Much
obliged to you (continuing reading):
“The statutory regulations in regard
to the disbarment are embodied, as
we have seen, in the Revised Civil
Statutes, and Wa think that they weré
appropriately incorporated in that
body of laws.”

Now, this Court, as I understand
this decision, based its decision,
partly, at least, upon the view that
the Legislature had indicated clearly
an intention that everything that
should be eriminal @ in this State
should be-set forth in the Code of
Criminal Procedure, and everything
that was civil should not be included
there, such is the view taken by the
Supreme Court of it. They do not
define impeachment in the Code of
Criminal Procedure—I mean in the
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Criminal Code.
ute?

Senator Hudspeth: Pardon me,
Mr. Harris, that deecislon was based
upon the statute, wasn't it?

Mr. Harris: Sir?

Senator Hudspeth: That decision
;.\'Es based upon the statute, wasn't
t?

Mr. Harris: Upon the statute,
and they discussed, Senator, the pro-
visions of the Penal Code that I have
read from, !

Senator Hudspeth: Yes, we have
no statute defining impeachment in
this State, have we?

Mr. Harris: That is true.
go to the Constitution for that.

Senator Hudspeth: Yes,

General Crane: That is why the
Court said a disbarment proceeding
was no criminal action.

Where is the stat-

We

Senator Hudspeth: Yes,

General Crane: For the same
reason,

Mr. Harris: I just wish to call

the Court's attention, with reference
to this statute, to the difference be-
tween this statute and the Federal
Statute, first, and then I want to call
the attention to the provision in the
latter part of this statute, The lat-
ter part of this statute says, first,
“Nor shall any criminal action ot
proceeding be brought against sald
witness on account of any testimony
so given by him, except for perjury
committed before the committee.”
Well, now, assume, if wyour Honor
mease, that the House of Representa-
tives should begin an investigation
looking to the impeachment of a
party—the Governor, say—and there
should be no evidence justifying im-
peachment introduced, but the Gov-
ernor should voluntarily take the
stand and while on the stand should
disclose facts justifying his impeach-
ment—would the House be denied
the right to have impeachment pro-
ceedings on that testimony? I think
not. And yet, if this statute is con-
strued as contended by the atorneys
for the respondent, such would be the
effect. It says, “Nor shall any crim-
inal action or proceedings be brought
against such witness on account of
such testimony,” and i{f this were a
criminal action, impeachment pro-
ceeding, we could not bring it
against him based on his testimony,
and we would have this situation—
that he would take the stand with
the knowledge that he might be ae-

quitted on his testimony, and with the
knowledge that he could mot be con-
victed. Now, the Constitution pro-
vides that no witness shall be com-
pelled to testify against himself, but
the authorities now hold where a wit-
ness voluntarlly takes the stand he
loses that privilege and that immun-
ity. Now, the difference I want to call
your Honor's attention to between the
State and Federal statutes,—the Fed-
eral Statutes make no distinction be-
tween parties and witnesses; this
statute says that any witness can be
made to testify, and further says that
any member of the Committee, or
Chalrman of the Committee, can swear
both the witnesses and parties; in one
case [t gives authority to swear wit-
nesses and parties, and {n another pro-
vision it deals only with witnesses; and
I say that for its real construction,
that we must give some meaning and
intent to each word used where it can
be done, and in giving that meaning
and intent, I think that the construe-
tion would be that the Leglslature In-
tended to glve the officers and mem-
bers of this Committee the right to
swear both witnesses and partles, but
glve them only the authority to com-
pel the attendance of the witnesges.
That is the first distinctlon. The sec-
ond distinction is in the provision of
the Federal Statute that does not ap-
pear in our law, and I get this pro-
vision of the Statute from the speech
of Senator Balley—it is Section 103 of
the Revised Statutes:

“No witness Is privileged to refuse
to testify to any fact or to produce
any paper respecting which he shall be
examined by elther House of Congress,
or by any Committee of elther House,
upon the ground that his testimony
to such fact or his production of such
paper may tend to disgrace him or
otherwise render him infamous."

And even in the Federal Statute,
which made no distinction between
witnesses and parties, while ours does,
even with the Federal Statute, which
has this added provision, while ours
hasn't such provision. many of the
ablest lawyers In the Senate took the
position that the statement of Respond-
ent was admissible agalnst him; and
certalnly, under our statutes, unpder
our constitutional provision, the man
who voluntarily takes the stand and
there makes admissions agalnst him-
self, these admissions ought to be ad-
mitted here, and I think that there is
noe law agalnst thelr admission here,
I do not think it was the Intention
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of that provision that the party who
voluntarily testified should have that
immunity, and they only intended that
witnesses who were compelled to tes-
tify against the parties should have
that immunity; otheérwise, there is no
meaning or no sense in the Legisla-
ture in using at one place “witnesses
and parties,” and in another place us-
ing the term only “witnesses.” They
must have had some reason-for malk-
ing that-distinection, ami the construe-
tmn we place upon it is a reasonable
one: that in one.place, if the party
wished to testify, that they would have
the right to swear him, but they could
‘not compel‘him to attend, and I think

that is true—I don't think we could

compel the Governor to testify over
there to any facts criminal in their
nature, and we never contended weé did

have that right, but expressly stated

we did not have that right, as the
record will show—as we are contend-
ing here; but we contended we had
* the right to compel him to testify to
matters not eriminating to him. But
we were overruled on that, and were
d?nled the privilege of introduclng
him,

Mr." Hanger: 1 hope, Mr. Presi-
- dent, that I may be pardoned for
again suggesting the extremity to
‘which our friends are driven—fnr
the  other day we heard most em-
phatically that the reason why this
testimony was admissible was be-
cause of the fact that the Federal
Statute existed, and we had no sim-
ilar statute in our State. We now,
however, find ‘ourselves discussing
two propositions: First, whether or
not, as Mr. Harris argues, or
seems to argue, that it is a criminal
offense, that we are trring to deter-
mine whether a criminal offense has
been.committed or not, but the ques-
tion of whether or not this is a erim-
inal, trial, proceeding, action; and,
second, whether or not there is that
difte;‘ence in ‘these statutes—in this
statute here, which withdraws the
protection from a party when he be-
comes a witness, and that the rule
as to a party is different because he
is a part_y. he is' not only just a wit-
ness then, but a party in addition to
being a witness. Now, in addition
to the authority in the case of Hast-
ings—the Hastings case in Nebraska,
to which we called the attention of
the Court the other day—we desire
to call-the attention of the President
and the members of' the Court to
many other ‘hnldinga in this country,

‘32—20

.in essentials from

-

that this is a eriminal trial and pro-
ceeding. You will remember that
in the Hastings case, just to repeat,
I think it won't take but a moment,
in the 37th Volume of the Nebraska
Reports, General Crane—

General Crane: What page?

Mr. Hanger: Page 06, and the
following twenty = or thirty pages
(reading): “Impeachment is, with
respect to the production of "evi-
dence and guantum of proof re-
quired to warrant a conviction, es-
sentially a criminal prosecution,
hence the guilt of the accused must
be established beyond a reasonable
doubt.”  Beginning with the doe-
trine on that subject in the fourth
—1I read from the fourth volume of
Blackstone, and beginning with
that down to this time, I undertake
to say they cannot find a- holding
anywhere—I do not, think they could
find one by any court that is not a
c¢riminal action, I don't think. they
could. I read just a sentence. “But
ah "impeachment before the Lords
by the Commons of Great Britain,
in Parliament, is a prosecution of
the ‘already known and established
law, and has been frequently put
into practice; being a presentment
to the most High and Supreme
Court of Criminal Jurisdiction by
the most solemn grand inquest ofl the
whole Kingdom—." “Being a pre
sentment to the most High and Su-
preme Court of Criminal Jurisdic-
tion.”

Now, I read again, Mr. President,
from the first volume of Mr. Story
on the Constitution, page 582!
(reading): *“It is the boast of Eng-
lish jurisprudence, and without it the
power of impeachment would be an
intolerable grievance, that in trials
by impeachment the law diifers not
eriminal prose-
cutiong before. inferior courts, The
same rules of evidence, the same
legal notions of crimes and punish-
ments, prevail

I now read  just this one sentence
from the American Law Review,
Volume 16: Impeachments: “The
review of the authorities and argu-
ments which, we have presented
shows a substantial unity of opinion
on most of .the guestions discussed.
Impeachment is d criminal trial.”

Senatdr Bee: What, is that, Sen-
ator? ’

Mr, Hanger The 16th volume of '
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the American Law Review. That is
the decision of an English court.

Senntor Bee: I understand.

Mr. Hanger: I call attentlon also
to the 20th wvolume of “‘Cye,” Im-
peachment Proceedings, page 1414
(reading): “Impeachment proceed-
ings are regarded by the courts as
criminal proceedings. and If pro-
vided for in the Constitution are to
be governed by any constitutional
provisions which regulate criminal
proceedings."” The cltations under
that are, the Buckley case, In the
54th Alabama, the Hastings case,
from which I rend a moment ago,
from the 37th Nebraska. The Buck-
ley case, in the 54th Alabama, is an
exceedingly well considered case. 1
will read from the syllabus—the de-
cision bears it out: *“Impeachment
under our Constitution is a eriminal

prosecution; but not one in which
the accused has a constitutional
right to a jury trial.” That i{s be-

cause of the provision in the Con-
stitution that he is to be tried by
the Senate. There is a reference in
nearly all of those decisions to the
6th volume of the American Law
Register, in which there is prob-
ably one of the most thorough dis-
cussions of the subject -in an entire
chapter of trial by impeachment that
is nowhere else to be found in all of
our literature,

General Crane: The page?

Mr. Hanger: Page 257: (Read-
ing): “The text writers and leading
jurists are of the same opinion.”
“The Court in general relies with
close dependence upon the opinion
of the common law judges of the
law of crime and criminal evidence,
often exacting their continuous at-
tendance to the detriment of olhet
publie business,"—I only read that,
not because it applied, but because
it is—well, "The text writers and
leading jurists are of the same opin-
fon. The trial differs not in essen-
tials from ecriminal prosecutions be-
fore inferior courts. The same rules
of evidence, the same legal notions
of erimes and punishments, prevail.
For impeachments are not framed
to alter the law, buy carry it Into
more effectual execution where it
might be obstructed by the influence
of two powerful delinquents are not
easily discerned in the courts of or-
dinary jurisdiction by reason of the
peculiar quality of the alleged crime.
The judcment thereof is to he such

as is warranted by lagnl principles
or precedents. * * The pro-
ceedings are nonducted substantially
as they are upon common judlclal
trials as to the admission or rejec-
tion of testimony, the examination
and cross-examination of  witnesses,
and the legal doctrines as to crimes
and misdemeanors."”

Mr. Hanger: The 60th Southern
Reporter—G62nd that {s, General; I
told you G60th, it is the 62nd; it Is
another Alabarha case,

General Crane: y What page?

Mr. Hanger: Page 189, (Read-
ing.) "Impeachment proceedings are
highly penal in their nature, and
governed by rules of law applicable
to criminal causes, so that provi-
slons of statute and of the Constitu-
tion on the subject of procedure
therein are to be construed strictly.”

1 eall your attention, Mr. Presi-
dent, in addition to what has already
been read to you from the Consti-
tution of our State, to Section 16 of
Article 4. Tt is contended here with
errfousness by these gentlemen that .
the rule is different in this state' to
what i* is in the others, that this
unanimity of oplnion and judicial
ronstruction by the courts of all the
other states of this Union that im-
neachment trials are eriminal actions,
does not obtain in this state—Iin ad-
dition to what we have alrendy read
to this court, 1 desire to read this
section 16 (reading): “'There shall
also be a Lieutenant-Governor, who
shall be chosen at every election for
Governor, Ly the same electors, in
the same manner, continue in office
for the same time, and possess the
same qunllﬂmt[ons. The electors
shall distinguish for whom they vote
as Governor and for whom as Lileu-
tenant-Governor. The Lieutenant-
Governor shali, by virtue of his of-
fice, be President of the Scnate, and
gshall have, when in committee of thé
whole, a right to debate and vote on
all questions; and, when the Senate
Is equally divided, to give the casting
vote. In case of the death, resigna-
tion, removal from office, inability or
refusal of the Governor to serve, or
of his impeachment or absence from
the State, the Lieutenant-Governqgr
shall exerclse the powers and author-
ity appertaining to the office of Gov-
ernor until another be chosen at the
periodical election, and be duly qual-
ified, or until the Governor, im-
peached, absent or disabled, shall
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be acqultted return. or his disa‘b‘l‘.lit;r
be remov '

1 unt!ertake to saf, Mr, President,
and members of this Court, that if
it was not regarded as a criminal ac-
“tion and proceeding and accusation,
.this Constitution would never have
employed the term “‘until he is acquit-
ted.” Clearly outside of and beyond
all this unanimity of decision to
which’ we have referred, clearly be-
vond the holding of every court, so
far as we can find, in all the states
throughout this Union, clearly be-
yond the belief and opinion and judg-
ment and decision of the text-writers
upon ‘the subject, that it is a crim-
inal action, if we may discard for
the benefit pf the contention of these
gentlemen and to satisfy their pur-
poses in this contention, if we may
discard the opinion of Kent, of Story,
and Bishop, and Elackstone, and de-
clare that they wereignorant of what
sort of proceeding this really is—if
we can do that, we come to this con-
stitutional provision again and find
that it is regarded by the framers
of our Constitution as a criminal ac-
tion, as a criminal accusation even,
and if he goes—and if they are not
found to be true, then he is acauit-
ted, in the language and in the term
of th1s Section 15 of Article IV,

Now, they have'said that he is just
a pa.rty, that the protection thrown
around a witness by this article, if
they had known of.its existence the
other day, would have at first ad-
mitted this testimony or refused ad-
mission to this testimony, that by the
language of Article 5517 the protee-
tion does'not extend to a party, but
only to a witness. I-call the atten-
tion of counsel and the Court to the
case of State vs. Pfefferle, in the
12th Pacific Reporter (reading):
“Where a defeuda.nt in a criminal
case"—=

General
please? :

‘Mr. Hanger: 406 (continuing
reading): “Where a defendant in a
criminal case takes the witness stand
to testify in his own behalf, he as-
sumes the character ‘of -a witness,
.and is entitled to the same privileges,
and subject to the same treatment,
and -to be contradicted, discredited,
or impeached, the same as any
other witness.”

I call- attention to 40th Cyc., page
2414 (reading): "A party to a
civil "action ot a defendant in a4

Crane: What  page,

criminal prosecution who testifies in
his own behalf stands upon the same
footing as any other witness, both as
to the admigsibility of the teatimony,
the methods of examination and
cross examination, and the privileges
which he may claim.”

The next is the 88th Northeast-
ern Reporter, page Z1—the case of
Gude (G-u-d-e, Mr. Stenographer)
vs. Murphy, Building Superintendent
(reading):

“The party called in his own be-
half does not testify as a party, but
as a witness."—. “A party called
in his own behalf”-—pardon me for
re-reading. I think it will bear re-
reading to these gentlemen—"does
not testify as a party, but as a wit-
ness; and the ruleg of evidence, both
as to admissibility and methods of
examination and cross-examination,
apply to him in precisely the same
way as to a witness who is not a
party.”

I have read from the syllabus. The
opinion bears out the syllabus fully.
I am only reading from the syllabus,
in order—88th Northeastern, some-
body is asking, I didn't catch who -
it was; I heard somebody asking.

I-had one more citation that 1 de-
sired to read from, but it seems that
I lefc in the Library.

We again call attention to the
two provisions of the Constitution
referred to the other day:

The first is section 10 of Article
1, which reads as follows:

“In all criminal prosecutions, the
accused shall have a speedy public
trial by an impartial Jjury. He
shall have the right to demand the
nature and cause of the accusation
against him, and to have a copy
thereof. He snall not be compelled
to give evidence against himself. He
shall have the right of being heard
by himself or counsel, or both, shall
be confronted with the witnesses
against him, and shall " have com-
pulsory process for obtaining wit-
nesses in his favor. And no person
shall be held to answer for a crimi-
nal offense, unless on indictment of
a grand jury, except in cases in
which the punishment is by fine, or
imprisonment otherwise than in the
penitentiary, in cases of impeach-
ment, and in cases arising in the
army or navy, or in the militia,
when in actual service in time of
war or public danger.”

That is a somewhat involved sen-
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tence, but robbed of the confusion
—Ileaving out that which does not
apply, it would read this way:
“And no person shall be held to
answer for a criminal offense, un-
less on indietment of a grand jury,

except * * ¥ jin cases of im-
peachment.” *“For a eriminal of-
fense, unless on indictment of a
grand jury, except * * * in cases
of impeachment.”

Now, then, of course, there is

other language in hetween there; 1
am not attempting to read it just as
it follows, but I say, leaving out the
other language which does not apply
here, that is the way the sentence
wounld read as applicable to the
question of impeachment.

Now, again, in Section 11 (read-
ing): “In all eriminal cases, ex-
cept treason and impeachment—

General Crane: Is that the same
Article?

Mr. Hanger: No, sir. Section 11
of Article IV. (Continuing reading):

“In all eriminal cases, except trea-
son and impeachment, he shall have
power (referring to the Governor),
after conviction, to grant reprieves,
commutations of punishment, and par-
dons;” ... “In all eriminal cases, ex-
cept treason and impeachment” ...
If anything could be written stronger,
more forcibly than Section 11 of Ar-
ticle IV, and Section 10 of Article I, in
both of which the express language is
used, “In all eriminal cases except im-
peachment,” and again following that
up, to make just as manifest as lan-
guage can maké anything certain and
manifest, in the other Article if the
Governor is acquitted of the impeach-
ment—he could not be acquitted in a
civil ease; hut even stronger than that,
that is not so strong an indictment of
the belief of the framers of the Con-
stitution and their view of what sort
of a transaction and action and pro-
ceeding this is, because in these other
two separate provisions of the Consti-
tution just read they say in language
that cannot be mistaken, I most re-
spectfully submit, that, in all criminal
cases except impeachment—that is o
effect, that is absolutely saying that it
is a eriminal case.

We submit, on these authorities, this
question to your Honor.

The Chair: Does any other counsel
for Respondent desire to be heard?

Mr. Henry: Mr. Pregident, just one
or two suggestions. 1 do not want to
trespass—

Mr. Hanger (To Mr. Henry): Take

the close, (Addressing the Chair):
Having made the objection, why, Mr.
Henry will answer the argument of
counsel on the opposite slde and close.

The Chair: I believe that is proper.

Mr. Hanger: Yes, sir.

General Crane: Mr, President, my
admission this morning in opening the
argument was really broader than sus-
tdined by the authorities produced hy
opposing counsel, I will call your
Honor's attention to the fact that those
authorities, few of them say that this
is a eriminal case, but they sav that
the rules of evidence applicable to
criminal cases apply herein. Now, the
Alabama courts, I think, clearly an-
nounce that an impeachment is a crim-
inal proceeding, and Mr. Story, in writ-
ing his book on constitutional law,
based his theory that it was a crim-
inal proceeding upon the fact that
there were common law -offenses
against the laws of the United States.
As a matter of course, there ars none,
Again, in this Nebraska case which
was read, your Honor will note that
they are not confined, as we are, in
the trial of crimimal cases to defined
crimes; but, “"Where in an impeach-
ment proceeding the act of official de-
linquency consists in the violativn of
some positive provisions of the Consti-
tution or statute which is denounced
as a crime or misdemeanor, or *vhera
it is a mere neglect of duty wiltully
done with - a corrupt intention, or
where the neglléence is so gross and
the disregard of duty so flagrant as to
warrant the inference that it was will-
ful and corrupt, it is a misdemeanor
in office within the meaning,.of Section
5, Article 5, of the Constitution.”

Well, now, Your Honor knows that
in Texas no man can be tried for a
crime of any kind or character un-
less it is defined by the statute and
the penalty thereto affixed, and,
therefore, it would be a travesty on
common justice to say that an im-
peachment proceeding is a criminal
proceeding, when at the same time
the acts, many of which are relied
on, are not contrary to the positive
law, perhaps, but may be or may not
be. Anything that renders an offi-
cer unfit for office is sufficient to be
made the basis of an impeachment
proceeding, and in the face of the
Texas statute which says that no
criminal proceeding can ever be
brought unless there is a positive
statute defining the crime and assess-
ing the punishment therefor. I comn-
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cede what Cye. says in the same way.
And, now, Your Honor, on the Ala-
bama case—the Alabama case that I
called” Your Honor's attention to in
opening, that is the law in Alabama,
and they do so hold. The American
Law Register—6th American Law
Register, is simply an article
written by a lawyer,-whom I do not
know, he may have been & . good
lawyer or a poor one, it doesn't mat-
ter,-but at any rate, as I am calling
Your Honor's attention to it, it Is
not authority, it is simply a state-
ment: and yet those statements do
not go to the extent of calling it
a criminal case, but say that the
rules of evidence as to the quantum
of proof that are applicable in crim-
inal cases apply here. Now, if the
Court please, I would be perfectly
willing to apply all of the rules In
criminal cases as to the quantum of
proof -here that are applied in ordi-
nary criminal cases, and that is, I
would not ask to have a slngle state-
ment of Governor Ferguson admitted
that he made over in the House be-
fore the Committee of the Whole,
except it be such statement as if he
had an examining trial before =a
Justice of the .Peace, It would not
likewize be admissible against him
on Indictment. They are not want-
ing to apply the ordinary rules of
a criminal case here, but are asking
for a special application, they are
asking this Court, the Senate of the
State of Texas, to say that a poor
fellow .tried in the criminal court
who has had an examining trial. and
4f he has been before the zrand jury,
if he is to be trled in the eriminal
courts, every statement that he made
in the examining trial, every state-
ment that he made before the grand
jury was admissible against him.
For what purpose? To convict him.
But, forsooth, because a man holds
an office he is covered over with some
.sort of privilege, he can make any
kind of a statement in his examin-
ing trial, the impeachment comes
and he is immune. For what reason?
Simply because he holds an office.
Mr. President, that is contrary not
only;-to the rules of evidence and to
the rules of law in Texas, but it is
contrary to the principles upon which
this government is founded, that be-
cause a man clothed with an office
is 1o be tried for a certain criminal
course, if you call it criminal in an
jmpeachment proceeding, if he has

made a statement in his examining
trial, because he is an officer it can-
not he admitted against him; but a
private citizen, when he makes a
statement, it can confront him. I
thought, Mr, President, that in this
country all men wera rree and equal,
that equal and exact justice was
meted out to every man, and special
privileges would be claimed by no
man. I want Governor Ferguson to
have every protection that any other
citlzen of Texas can have: I would
not deny him any of that. But I
deny to Governor Ferguson, or-any
other official in this State, any pro-
tectiog under the administration of
the laws of this State that will not
be given to the humblest citizen in
this land.

Senator Page: Mr. President, I
would like to suggest to General
Crane, if he will permit me.

General Crane: Certainly.

Senator Page: That I would like
to hear him on this proposition, be-
fore he finishes that Section 10 of
Article I, referred to by both General
Crane and Senator Hanger, says that
“no person shall be held to answer
for a eriminal offense’—this is as to
whether this is a eriminal action or
not.

General Crane: Yes, sir.

Senator Page: “‘Unless on in-
dietment of a grand jury except in
cases in which the punishment is by
fine, or imprisonment otherwise than
in the penitentiary, In cases of im-
peachment."” Now, then, why the
language In this Constitution unless
the framers of the Constitution de-
nominated this, General, a criminal
offense, which says thht “no person
shall be held to answer for a crim-
inal offense, unless on indictment of
a grand jury, except in cases in which
the punishment is by fine, or impris-
onment otherwise than in the pen-
itentiary, in cases of impeachment.”
I just—that proposition bothers me
a little bit.

General Crane: Somebody get
our copy of the Constitution,

Senator Page: Article 10
Section 1, it is there.

General Crape: Article 10, Sec-

of

tion 17

Mr. Hanger: Yes, ©ir.

Genernl Crane: Article 10 of
Sectlon 17

The Chair: It is Section 10 of
Artlele 1.

General Crane: Oh, Section 10
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of Article 1. Now, I will get it. Now,
to get this in the proper conmnection,
responding to the Senator from Bas-
trop, I will say: “In all criminal
prosecutiong the accused shall have
a speedy public trial by an impartial
jury. He shall have the right to de-
mand the nature and cause of the
accusation against him, and have a
copy thereof. He shall not be com-
pelled to give evidence against him-
self. He shail have the right of be-
ing hearq by himself or counsel or
both, shall be confronted with the
witnesses against him, and shall
have compulsory process for obtain-
ing witnesses in his favor. Amd no
person shall be held to answer for
a criminal offense, unless on indict-
ment of a grand jury, except in cases
in which the punishment is by fine,
or imprisonment otherwise than in
the penitentiary, in cases of impeach-
ment, and in cases arising in the
army or navy, or in the militia, when
in actual service in time of war or
public danger.”

Now, my idea about that has al-
ways been that the Constitutional
Convention did not intend to define
crimes in that section, but they did
mean to say that no person should
be held to answer for a crime or a
charge of any kind unless presented
by a grand jury, except of the kind
mentioned; that in those cases no in-
dictments were necessary, but now,
Senator, I construe that in connec-
tion with Section 10 of—Section 16,
8 and 16, of Article V, as I believe
it is a fair construction to take all
of the provisions on the same subject
together. Article (Section) 8 says
that, **The District Court shall have
origina]l jurisdietion in all eriminal
cases of the grade of felony; in all
suits in behalf of the State to recover
. penalties, forfeitures and escheats;
of all cases of divorce; of all misde-
meanors involving official miscon-
duct.” .

Now, Benator, I make this proposi-
tion, that if this is a criminal offense
—and that is the one with which See-
tion 10 was dealing—if it is a crimina’
offense, if it is a felony, then this Sen-
ate has no control of it, because a spe-
cial provision of the Constitution givés
that to the District Court. If it is a
misdemeanor constituting official mis-
conduct—if that is what we are trying
the Governor for, then the District
Court has jurisdiction of that. nd
I take it, therefore, that when all

crimes are divided Into felonies &nd
misdemeanors, that the Constitution
going on to define them, that then
the courts that try omly those crimes
are the only eriminal courts we have;
and whatever may be the other ex-
pressions in the statute, when the con-
vention came to deal with this one
question of the division of offenses and
of their definition, they divided them
into felonies and misdemeanors, and
placed the jurisdiction in the particu-
lar tribunals to try them. Other mis-
demeanors not classified here, as the
Senator knows, are triable either in
the County Court or the Justice Court.

Now, I am not speaking now alone
here; I would not presume even to
ask the Senate to take up my per-
sonal views, perhaps, as against the
views of some distinguished law writ-
er. even though he be not a judge, but
here is what Judge Galnes says—one
of the most accomplished lawyers who
ever graced the bench at any time,
He says: "It is due to the Court of
Civil Appeals to say that they prob-
ably felt constrained to dismiss the
appeal by reason of the ruling in the
cage of The State vs. Tunstall.” Then,
passing over what he said there. “But
it seems to us that that ruling is based
upon the language of the old statute,
which was repealed by the Revised
Statutes now in force. If it be admit-
ted that the Legislature had the power
to treat as a criminal case one which
is essentially eivil in its nature, and
thereby deprive the Supreme Court, as
it then existed, of a jurisdiction con-
ferred by the Constitution, it is clear
to our minds that in énacting the pro-
vision of the Revised Statutes upon
this' matter they Iintended to do no
such thing. The mere facts that the
proceeding is to be conducted in the
name of the State, and that the
statute uses the language, if ‘the at-
torney be found guilty,” do not evi-
dence such intention.”

Now. I would say to distinguished
counsel on the other side, Senator
Hanger, that an acquittal means noth-
ing in that clause of the Constitution,
because the Supreme Court says that
the use of the term, in tryving law-
yers, that the attorney shall be found
guilty is not even of any significance,
“On the contrary—now listen to this,
this is the Supreme Court of Texas,
the highest tribunal in this State, and
the one authorized to interpret both
its Constitution and its statutes,—"On
the contrary, the Revised Penal Code
and Code of Criminal Procedure, which
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were passed at the. same session of the
Legislature, expressly declare, that it
was the purpose of the Legislature in
the one to define every coffense against
the laws of the State, and in the other
to make rules of procedure in respect
to the punishment of offenses intel-
igible to the officers of the State and
to the persons to be affected by them.”
Now, “The one does not define the acts
for which an attorney may be dis-
barred.” I state again, the Penal
Code—paraphrasing Judge Gaines’ ele-
gant English, the Penal Code does not
define the acts'for which the Governor
may be impeached. ‘“‘“The statutory
regulations in regard to the proceed-
ings for disbarment are embodied, as
we have seen, in the Revised Civil
Statutes, and we think that they were
appropriately  incorpbrated im that
body of laws.” 1 say, paraphrasing
that again, that all of the acts in refer-
ence to impeachment are properly em-
bodied in the civil code of this State,
and not in the Code of Criminal Pro-
cedure.

Now, you not only have the judg-
ment of the Legislature expressed in
that Penal Code and that Code of
Criminal Procedure as to what is a’
erime and what is not, but you have
the Supreme Court of the State,
composed of not only one learned
Judge, but of three learned Judges,
declaring by an undivided opinion
that they thought that was a proper
decision; and at that time, I ‘call
vour attention to the fact that Honp-
orable John W. Stayton was Chief
Justice and Honorable R, R. Gaines
and Honorable T. J. Brown were the:
Associate Justices. There was no
dissenting opinion in that. Now, I
am not asking, therefore, that this
Senate as a Court follow what I
say; I am not asking that they dis-
regard what opposing counsel say;
but I'am asking that they accept the
settled construetion, which has,
never been questioned, of the Su-
preme Court of this State—and I
do not mean to call in question the
ability of any men there now or who
were ever there—but I say that
when three of .the ablest men who
ever sat upon it occupied positions
then that are held by others now.

Now, T want, before getting away
from. that, to remind counsel that
"“"Not guilty" is not an unsual plea
in a ecivil case. I remind distin-
guished counsel on the other side
that in every suit in trespass to try
title “Not guilty” is the first plea

of the defendant. I also remind
them that in the little justice of the
peace proceedings known as forcible
entry and detainer "Not guilty" is
the statutory plea, and when a man
pleads not guilty it.is not understood
that he is not ghilty of a crime,
that is not it, because he has not
been charged with one, but! he is
not guilty of trespassing upon that
property; he is there as a matter of
right. Therefore, when we say that
a Governor or an officer is found
not guilty it does not mean he is not
guilty of a erime, but he is not guilty
of the charges against him, and he
ought not to be impeached, Now, it
is but fair to remind you that, as the
Penal Code has said, the opening
Article of it—for fear I misquote it,
have some of you gentlemen got the
Penal Code? Now, they say—the
Legislature, this is its language:
“The design of enacting this code
is to define in plain language—in
plain language”—what? “every of-
fense against the laws of this State
and to affix to each omense its proper
punishment.” Now, everybody
knows we have no common law oi-
fences in this country,-and this code
states every one of them. Now,
when they defined the offenses, as I
pointed out fo you before, the Con-
stitution fixed the courts in which
those offenses must be tried. Again,
it is well known that it is the set-
tled policy of this State, as it is of
the Nation, that no man can be tried
twice for the same offense; and yet
you can impeach a Governor here
and you can oust him from office
and he may be indicted by a grand
jury of this State for the same of-
fense—that is, for the same acts
that are embodied in the impeach-
ment articles—and the judgment in
the impeachment court is no bar.
You may do the same thing if he is

acquitted. That is another sort of
proposition. Now, the code adds
further: “All penalties must be

affixed by written law—in order that
the system of penal law in force in
this State may be complete within
itself, and that no system of foreign
laws, written or unwritten, may be
appealed to, it is declared that no
person shall be punisaed for any act
or omission uniess the same is made
a penal offense, and a penalty is af-
fixed thereto by the written law of
this State.”

Mr. President, indulge me a mo-
ment, please. ’
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General Crane: Now, here aghin,
coming to this Section 11 of Article
4, I can give vou my construction of
that, whirh 1 believe is a fair one.
“In all eriminal cases, except treason
and impeachment, the Governor shall
have power, after conviction, to grant
reprieves, commutations of punish-
ment, and parvdons; and, under such
rules as the Legislature may pre-
seribe, he shall have power to remit
fines and forfeitures. With the ad-
vice and consent of the Senate, he
may grant pardons in cases of trea-
son; and to this end he may respite
a sentence therefor until the close of
the suceeeding session of the Legis-
lature; provided, that in all cases of
remissions of fines and forfeitures,
or grants of reprieve, commutation of
punishments or pardon, he shall file
in the office of the Secretary of State
his reasons thevefor,” My theory
about this has always been that the
Constitutional Convention intended
to guard the people againsy the par-
doning of people whe had committed
treason, and they also intended not
to give any man the power to relieve
an officer impeached of the burdens
that have been put upon him; that
that was a matter they did not pro-
pose to lodge im executive hands.
Now, you see, it is not all erimina.
matters involved in that, because
judgments that gre purely civil in
their nature have been remitted,
when they are called forfeitures of
bail bonds—I believe the statute may
in some instances call that a crim-
inal proceeding, but at any rate I
believe there is some evidence of a
remission of that sort, the power to
do which was not gquestioned. But
those references to impeachment be-
ing a erime in those passing sectlons
of the Constitution are fully met
when vou come to where the Con-
stitution lodges the power to try,
not some offenses, not just a few of-
fenses, but all offenses—lodges the
power to try all offenses in the dis-
trict court or the county court or the
justice court, and then leaves the
Legislature to give the definition of
those crimes, and this Legislature has
declared and the law is thal no man
can be tried for a crime until it Is
defined by this body and appropriate
punishment affixed thereto,

Now, I have taken all the time of
the body on that subject. I mnow
again repeat my former statements
about this statute. Senators, I am

serious about that, and I believe that
if you will give it proper considera-
tion you will reach the same conclu-
sion,

Senator Bee: Mr. President,

The Chair:' Senator Bee.

Senator Bee: General, will you
read us that statute again—as you
proceed to discuss jt?

General Crane: Yes, sir. That
is just what I was preparing to do,
Senator, It is b5517. Now, this
statute—now, mark vou, the burden
is not on us. That Governor Fergu-
son's statements can be introduced
in this case unless prohibited by this
statute is certain. Now, their conten-
tion is that this statute prohibits us
from introducing it, and here is its
language: *““In the investigation of
any public officér elected by the Leg-
islature, or the qualified voters of
the State of Texas or of any nominee
of any political party in sald State
for election by the Legislature, or
(qualified voters thereof, to any pub-
lic office in respect to matters or
charges that reflect upon the per-
gonal or official integrity of such
public officer or nominee, or that
disqualifies, or tends to disqualify,
such public officer to hold the office
to which he has been elected or nom-
inated by any political party, or any
investigation of any other matter, or
for any other purpose that may be
ordered by the Legislature of this
State, or either house of such Leg-
islature, before any commiltee here-
tofore appointed by the Legislature
of this State, or by either house of
said Legislature, and now pending,
or before .any committee that may
hereafter be appointed by the Leg-
islature of this State, or either house
thereof, at this or any subsequent
session, such investigating commit-
tee"—now, here is where they begin:
“Such Investigating committee and
each member thereof, shall have full
power and authority to administer
oaths to officers, clerks and stenogra-
phers that it may employ in connection
with the performance of its duties,
and to any witnesses and parties called
to testify before it;"—now, that is the
only time that parties are mentioned;
“and said investigating committee shall
have full power and authority to issue
any and all process that may be neces-
sary to compel the attendance of wit-
nesses and the production of any books,
papers and other written documents it
may designate,” Now, I submit, Sen-
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ators, ths}t that clause does not refer
to parties. I submit that that would
not always compel the attendance of
a defendant, to submit a party and put
him on the witness stand under this
statute, to submit matters that would
incériminate him, I don't believe any-
body has ever contended that they
could; they might compel him to give
some testimony about some matters
that would not tend to incriminate
him; that perhaps would be an open
question, but to ecompel him to bring
books and papers and give ,testimonjr
that would incriminate himr is contrary
to the spirit and genius of the Civil
and Criminal Statutes of this State.
Now, that is where he is to be pro-
tected,—"and to compel any witness to
testify in respect to any matter or
charge by it being investigated"—not
a party—"in answer to all pertineni
questions propounded by it, or under
its direction, and to fine or imprison
any witness for his failure or refusal
to obey the process.served on .him by
such committee, or to answer any such
pertinent questions propounded:; pro-
vided, that such fine shall not exceed
one hundred dollars, nor shall impris-
onment extend beyond the date of ad-
journment of the Legislature then in
gsession: and provided, further, that
the testimony given"—by whom? By
2 witness, not a party—"given by a
witness before such investigating com-
mittee ghall not be used against him
in any criminal action or proceeding.
nor shall any ecriminal action or pro-
ceeding be brought against such wit-
ness on account of any testimony so
given by him, except for perjury com-
mitted before such committee.” Now,
Mr. President and Senators, I beg Lo
“gay that that language itself indicates
what was mieant; that perhaps by the
production of ‘books and papers by the
witness or some statements he might
make he might subject himself to a
‘criminal prosecution before some crim-
inal court, and it was deemed proper
that he should be therein protected.
Now, let me call your attention, Sena-
tor, to this one further fact: It is not
supposed that witnesses called before
an investigating committee when they
are investigating somebody else are
going to be charged with impeachment:
that is not in the contemplation of the
parties. Why, suppose-that in this in-
vestigating committee over here—wg
had witneses from all parts of the
country; they would come there with
full knowledge that we were not
expecting to impeach them; they

needed no protection on that point.
But perhaps-some one of them had
been guilty of something that would
have been an infraction of the penal
laws of the State of Texas and some
criminal prosecution might be begun
against them somewhere for some of
the acts they disclosed. Now, the
statute says: “Now, Mr. Witness,
you may rest perfectly secure in this,
The State is interested in getting all
these facts against the man we are
investigating. You cannot be pun-
ished for anything but one, and this
is for failure to tell the truth before
the Committee, If you do that, you
may be indicted for perjury; but no
matter what other crime you may
commit here, you are protécted.”
Inat far it is a wise statute: it
shows the Legislature had a wise
and hu;nane and patriotic purpose
before it, But to so construe it
that a defendant who takes the stand
voluntarily and makes disclosures
that may be against his interests,
when that is the purpose of the in-
vestigation, is to find out about him,
to say that those disclosures cannot
be used in the impeachment pro-
ceeding, to institute which is per-
haps the purpose of the investiga-
tion, is to say that the Legislature
intended to say to the defendant,
“You can make yourself absolutely
immune here by testifying before the
examining committee; you can say
whatever you please, and you can-
not be punished for any disclosure
you make nor can the charges be sup-
ported by your testimony; it cannot
be quoted against you again.” Now,
Senators, there is another view of
that. The construction I am insist-
ing on' puts the Governor on the same
basis that you or I would be on in
the criminal courts if we happened
to be indicted in the criminal court
for treason and we had an examina-.
tion before a magistrate. Why, on
that charge of treason, where our
lives may be the' forfeit if they
prove it, they can prove every state-
ment we made voluntarily in the ex-
amining court. Then, let me ask
you, do you think that the Legisla-
ture sought by this statute to pre-
vent our using the declartions of the
Governor, his deliberate statements
made under oath on the witness
stand, guided by his counsel, in an
investigation—prevent our using
them in order to protect the publie,
or rather in order to give this Sen-
ate a proper opportunity to judge of
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the merits of the controversy be-
tween this Board of Managers and
the Respondent? 1 take it, not—I
take it, not. That was not the legis-
lative purpose. I would acquit it of
that; first, because it is unwise; sec-
ond, because it establishes a sort of
royalty in this government, that
when a man holds an office and you
seek to impeach him, the law throws
around him 2 shield that does not
protect any other citizen under any
other circumstances. I do not be-
lieve that, Senators. I do not be-
lieve that was the purpose of the
Legislature, and I do not believe
that that language, properly con-
strued, is susceptible of that mean-
ing.

Now, just one moment, as to that

Federal Statute, and I will have
concluded. Where is that Con-
gressional Record?

Senator Bee: Here it is.

General Crane: Thank you, Sen-
ator, Now, attention has been
called to the distinction between the
Federal Statute and our State Stat-
ute. I think it is ample. The Fed-
eral Statute applies to witnesses
and does not name parties; and
then, besides that, the Federal
Statute, 1 doubt whether it was
properly construed by the Senate,
but even if had been properly con-
strued, the point that I wish to
make is that its language is essen-
tially different from this, and then,
as pointed out by Senator Bailey in
his argument in the beginning of it,
one section, 103, savs that “No wit-
ness is privileged to refuse to testify
to any fact, or to produce any paper
respecting which he shall be exam-
ined by either House of Congress,
or by any committe of either House,
upon the ground that his testimonv
to such fact or his production of such
paper may tend to disgrace him or
otherwise render him infamons.”
He could be compelled under that
section of the statute to testify to
any fact, however disagreeable, how-
ever infamous it might make him in
the community; and yet they sought
to protect him because of that. Now,
thnse Senators thought even that
did not apply, and here is the
argument 1hey make: - “Plainly,”
says the Senator, pursuing this
line of argument, which was like-
wise adopted by others, *the pur-
pose of that statute was to enable
the committees of either House, or
gither House itself, to compel the at-

tendance and the testimony of any
witness, and it provides, contrary to
the rule of law obtaining in the
courts, that the witness shall not be
permitted to decline to testify upon
the ground that it might disgrace
him or tend to render him infamous,
Having deprived him of the privi-
lege which he would enjoy before
the courts of this country, and hav-
ing compelled him to testify before
its committees, even to his own in-
famy or disgrace, Congress very
wisely then provided that such testi-
mony should not be adduced against
him in any criminal proceeding in
any court. But, Mr. President, this
is not a criminal proceeding, and
this, in my opinion, is not a court
within the meaning of that statute.
The Constitution may seem to con-
template that we shall sit as a court
when we try the President, because
it provides that the Chief Justice of
the United States shall preside at
such a trial. Whether that was in-
tended, as has been suggested by
some, to protect the President
against the rulings of the Vice-
President, who might succeed to the
Presidency in the event of the Pres-
ident's conviction and removal, or
whether it was intended, as has been
suggested by others, to secure a more
certain and a more correct Interpre-
tation of the law, I do not undertake
at thig time to decide. My own opin-
ion is that the reason which pre-
vailed upon the framers of the Con-
stitution to provide that the Chief
Justice shall preside over the Senate
when it tries the President on im-
peachment charges was that the Vice-
President might be suspected of hav-
ing a deep and peculiar personal in-
terest in the result of such a trial.
But whether one or the other was
the reason, it can not be successfully
contendeg that this is a Court within
the meaning of Section 859, or if it
shall be held thar this is a Court,
then it can not be contended that
this is a eriminal proceeding within
that section. The very provision of
the Constitution under which we are
proceeding negatives the idea that
this is a criminal action, because It
expressly provides that no matter
what our judgment may be, it only
excludes the incumbent against whom
it may be pronounced from the hon-
orable office which he nholds, and it
leaves to the ordinary administration
of the criminal jurisprudence of the
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country the punishment for his crim-
inal acts.”” That argument js con-
clusive, to my mind. and it is cer-
tainly conclusive when construed in
connection fwith the State statutes
and the.several provisions of the
State Constitution.

Now,ghat, I believe, is all that I
desire to say. I thank the Court and
all of its members for the patient
hearing they have given me, and T
,ask simply in behalf of the Board
of Managers and the people uf the
' State whom they represent that the
sworn statements of Governor Fergu-
son, deliberately made before the
Committee of the whole House, in the
presence of his counsel and advised
by them of his right at all times,
given on direct examination and cross
examination, so far as they may tend
to elucidate the several propositions
before this court, that we be permit-
ted to introduce them in evidence so
as to enable this Court to do abso-
lute and prompt justice.

Mr. Harris: Mr. President, 1
want to make this suggestion to the
Senators for their consideration on
‘the matter of construction. Nothing
is clearer than the Legislature has
said in the Penal Code, we shall
now define all criminal procedure;
we chall define all eriminal action.
They might not have defined them
all, but they have séttled this defi-
nition. And the Legislature having
said that, rightfully or wrongfully,
when the Legislature comes along
and uses the térm criminal proced-
ure, isn't it the rule of construction
that you refe}:;_.ba.ck to what their
definition of what a criminal action
is? They themselves have said,
“We are now defining a criminal ac-
tion,” and they themselves having
said it, when they nused the term
“ecriminal action,” isn’t it proper to
say that the Legislature used it in
the sense in which they repeatedly
used it in the Criminal Code? 1
think so: I think that would be the
proper construction, and I submit
it now in order that Mr. Henry may
answer it; the Legislature them-
selves having said that this was the
definition of all eriminal actions,
and' all eriminal proceedings; when
the Legislature therefore uses the
term “criminal action,” it is proper
to assume that they used it in the
sense in which they had previously
‘used it. It is clear that the Legis-

lature used that because they were
then defining all eriminal actions.

Mr. Henry: Mr. President.

The Chair: Mr. Henry.

Mr. Henry: With all due respect
to the distinguished counsel for the
Managers, General Crane, it will be
necessary to separate some of his
argument which was not argument,
from the real logic of his remarks.
The ‘General is mistaken. We are
not invoking any rule here .that
would give the Governor of Texas a
privilege that should not be accord-
ed to the - humblest citizen of this
land, of the smallest officer of this
State.

Mr. President, in running back
through all the impeachment trials,
not only in the Senate of the United
States, but in most of the States, as
I have read them and recall them, it
is a remarkable thing that is revealed,
that most all of these impeachment
cases were based on charges that
were 'not statuable offenses, they
were not defined by a statute, and
yvet officers, hign and low, have been
arraignld in the Senate of the United
States, and in the Senates of other
States and have been tried; vyet, in
this case, in these charges, there are
some allegations that amount to
charging the Governor with a fel-
ony, and so much more the reason
why we should be careful in coming
to a conclusfon on this proposition.
But the Governor is not invoking
any right under that statute that
has been read, that was enacted in
1907, that is not given to any other
witness that has taken the stand,
or that took the stand in the pro-
ceedings in the House. Now, one
of the Senators this morning made
a very wise suggestion to this body,
if I may be permited to advert to
that, because it will be of wvalue to
us in arriving at our conclusion. He
said, that we would do well to con-
sult the Constitution and stay close
to the Constitution in this trial—
and no Senator has made or will
make'a more salutary remark than
that in- this proceeding.

Now, Mr. President and Senators,
General Crane and his counsel have
been driven to very great extremi-
ties in this trial. We have a right
to comment on this spectacle and to
analyze it. Under all of the laws
of this land it i5 incumbent upon the
Managers of the House to make out
their case in this body beyond a

‘reasonable doubt, It is the business



362

SENATE JOURNAL.

of the House of Representatives,
through their Managers, to make out a
clear case against the Governor, or
any other officer who s impeached,
and in the closing hours of their tes-
timony, seemingly not being satisfled
with what they have adduced here they
seel refuge "in  going back to the
House of Representatives and bring
ing testimony to this body as the ad-
mission of the Governor, which, in my
judgment, the statute was intended to
exclude,

Now, Mr. President, let us see what
the Constitution really does say about
this, and it has been read and re-read,
and yet there were suggestions that
have not been made in regard to it.
In a very few words. Artele 15 of Sec:
tion 1, states: *“The power of Im-
peachment shall be vested in the House
of Representatives,” The language is
not as full and complete as the Copn-
stitution of the United States, which
I will take up presently and refer to.
hecause it draws a very clear line of
distinction there and will throw light
on the argument as we go along. Then
it provides in Section 2 for the im-
peachment of the Governor, Lieuten-
ant Governor, etc. Then we come
down again to the question of the
judgment that' this body may render
in impeachment trials, and in Section
4 of that Article we find this language:
»Judgment in cases of impeachment
shall extend only to removal from of-
fice and disqualification from holding
any office of honor, trust, or profit un-
der this State. A party convicted on
impeachment shall also be subject to
indictment, trial and punishment ac-
cording to law.” A party convicted.
In civil proceedings is a judgment of
conviction—Iit {s a judgment of recov-
ery, and those who framed the Con-
stitution meant that if this Senate
came to the conclusion that the case
was made out by the Managers of the
House, then a judgment of conviction
should be made out as in ecriminal
cases, I commend that to you, Mr
President, and every member of this
Honerable Court, and think it throws
a flood of lizht on this proposition.

Now, let's go back for just a little
while and see what the history of Im-

eachment trials has been: When the
elegates assembled in the Philadel-
phia Convention to write this Consti-
tution of the United States the ques-
tion of Impeachment was reached and
there were many delegates who con-
tended that the forum for the trial
of an impeachment case should be be-

fore a jury, and other declegates con-
tended that the proper forum was be-
fore the Supreme Court of the United
States. And there in that convention
those two propositions were debated
for days and days, and I think that
you will find in reading Elliott’s De-
bates giving the history of the dis-
cusgion, that no delegate er sug-
gested that this was not a“eriminal
action or proceeding. It seemed that
there was a uniform and universal
agreement on the one proposition that
an impeachment trial was eriminal in-
its nature, We will do well to adhere
to the landmarks in the history of im-
peachment trials, and rules that have
been laid down, and they cannot be
stated and restated too often in order
that we may make no mistake. Here
iz Story on the Constitution, one of
the greatest expounders on that docu-
ment that has ever written touching
its provisions, and he concedes that
an impeachment trial {8 criminal in
its nature. Then he lays down these
rules. and you will find them sus-
tained by the courts everywhere, in
every State of this Union, I will un-
dertake to say, and by the Courts of
England as well, and courts every-
where: “the same rules of evidence,
the same legal notions of crimes and
punishments prevail, for impeachments
are not .framed to alter the law, but
to carry it into more effectual execu-
tlon where It might be obstructed by
too powerful delinquent or not easily
discerned in the courts of ordinary
jurisdiction by reason of the peculiar
quality of the alleged crimes.” ‘That
doctrine is lald down in the very clear-
est language, and I undertake to say
that it has been adhered to for more
than a hundred years and has never
been overruled. :

Now, Mr. President, when the fram-
ers of the Constitution of the United
States and the State of Texas referred-
to the word "impeachment” they had
in mind the rules of evidence and law,
the interpretation that had been
handed down to us by the commeon.
law, but here is the difference between
the Constitution of the United States
and our State Censtitution, which
will ald us in the Interpretation
of these provisions. In the Federal
Constitution, Article 2, Section 4, I
believe, “The Presldent, Vice-Presi-
dent, and all civil officers of the
United States shall be . removed
from office on impeachment for and
conviction® (using the same word)
“of treasom, bribery, and other high
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crimes and misdemeanors.”  Our
Constitution does not rcontain the
words “"or other high erimes or mis
demeanors.” Then we read further:
“Judgment in cases of impeachment
shall not extend further than to re-
moval from office and disqualifica-
tion to hold and enjoy any office of
honor, trust, or profit under the
United “States; but the party con-
victed shall meveriheless be liable
,and subject to indictment, trial,
judement and punishment, accord-
ing to law."

The Article III, Section 3, pro-
vides: ‘‘The trial of all crimes, ex-
cept cases of impeachment, shall be
by jury, and such trial shall be held
in the State where the said crimes
shall have been .committed: but
when ndt committed within any
State the trial shall be at such place
or places as the Congress may by
law have direéted.”

Now, Mr. President, on wvarlous
occasions gentlemen have thought
in the Senate of the United States,
and in the House of Representatives,
that these provisions of the Federal
Constitution were not adequate in
an impeachment trial, and they have
undertaken to introduce, and have
enacted a code of laws in regard to
impeachment trials, but they have
always been met by the unanswer-
able argument that the Congress.of
the United States can neither add to
nor subtract from what is written
in that Constitution, and therefore

when the words “‘high crimes” and

“misdemeanors” have been written
into the Constitution of the United
States the Congress of the United
States has no right to say by their
legislative action what shall consti-
tute high crimes and misdemeanors:
and then we are met with the prop-
osition that if the -American Con-
gress should pass any such Aet as
that, that takes from or adds to this
proposition of the Constitution which
uses the expression “high crimes
and misdemeanors” it would be an
unconstitutional act. Then we are
reminded of .the common law, and
when we go back to the common
law there you will find in nearly
one hundred cases tried in the Eng-
lish  Parliament, what constitutes
high crimes and .misdemeanors, And
80, I think I am safe in saying that
all of the commentators on our Con-
stitution and our laws have adhered

to that doctrine as enunciated by
Mr. Story.

Now, Mr. President, our Constitu-
tion has left out those words, but
this Senate must interpret what con-
stitutes high crimes .and misdemea-
nors. Does the court now, from the
language of the Constitution—they
must say themselves just what con-
stitutes an impeachable offense,
Now are you going to say, will any
Senator say that the Governor of
the State is not entitled to the same
privileges under that statute that has
been regd, and under this Consti-
tution, as any other officer or citi-
zen? In other words, will these
gentlemen in their sad extremity
here be allowed to bring the record

from the Hwuse against the Consti-

tution, against the written law on
impeachment, the established law on
impeachment for more than a hun-
dred years and against that very
statute that was written to proteet
any witness, will they be allowed
to bring it here now and make out
their case? The burden is on them,
ag I have said, they must clearly es-
tablish it, and not only that, if there
is any doubt on this question it
should be resolved in favor of the
Respondent. But, how can there be
any doubt in regard to this statute?
The more General Crane read it the
more he convineed me that we eould
not possibly be mistaken and that
we are entitled to invoke its provi-
sions. o

Now let us refer again to the
Swayne case: There is no need of
hurrying, and I do not intend to de-
tain you much longer. There was
Judge Swayne, a Federal Judge from
Florida, arraigned before the House
of Representatives, and then his case
was sent to the Judiciary Committee
of the House and he appeared volun-
tarily and invited the Chairman of
the Committee, who was at that time
Mr. Jenkins of Wisconsin, to admin-
ister the oath to him., He made his
statement, and afterwards the House
preferred and exhibited articles of
impeachment to the Senate, and when
the managers got to the Senate of
the United States they made out the
best case they could, but it wasn't
good enough, and thankther under-
took to bolster it 'up by offering the
statement made by Judge Swayne be-
fore the House of Representatives,

‘or its authorized committee, and that

Senate discussed this question at
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very great length, solemnly and ad-
visedly, and notwithstanding the
opinion and argument of the distin-
guished Senator from whom General
Crane read, they determined that this
kind of a case was criminal in its
nature and that the managers had
no right to bring this testimony
there and -offer it.

Now, I don't care about all the fur-
belows and frills, with all due respect
to General Crane, that he reads in
regard to that statute that he has
read so freely from. This is the gist
of the question:

Senator Hudspeth: Pardon me,
Mr. Henry, what was the vote on
that in the Senate?

Mr. Henry: 1 was coming to that
right now. I will find it and answer
it. The vote on that question, when
the vote came, there were twenty-
eight ayes in favor of it and forty-
five nays against it. And if 1 may
digress and go out of the record and
may be so permitted in discussing
this question, I want to say that dur-
ing my experience in listening to
these discussions, I never heard an
abler or better discussion of any le-
gal proposition than that one, and so
impressed were some of the Senators
with the position, like General Crane
is here, that they were right, they
rajsed the question the second time
and the presiding officer again sub-
mitted it to the Senate and they de-
cided that that testimony of Judge
Swayne's was not admissible, and yet
in that case he was not charged with
the violation of any eriminal statute,
He was charged with wviolating a
rivil statute which provided that he
should reside in the district of which
he was a Federal District Judge, and
the evidence showed that instead of
residing in the State of Florida he
resided in Guyencourt, Delaware,
across the river from Philadelphia,
and that was one of the grounds of
impeachment, and you may run
through all of the charges and there
{s nothing criminal in these charges.
It was simply a charge that he was
guilty of official misconduct, or offl-
cial misbehavior, if you please, is the
term of the Constitution of the
United States. And vet the Senate
said that although this Federal judge
was charged only with misbehavior
in office as a Federal judge, he was
entitled to the protection of the Con-
stitution, and those gentlemen who
were the managers on the part of the

House had no right to bring his ad-
missions there and make out thelr
case when they had failed. Now
there is no use veneering the real
question that we have before us.
Something is wrong with this case
somewhere or these gentlemen would
not want this testimony. I think I
have got a right to say that, because
the Constitution glves us the right to
say that it should not be admittdd,
and the Constitution was written to
govern just such cases as this. So
I think the statute—

The Chair: You say the Consti-
tution giveg you the right, what pro-
vigion of the Constitution do you
have in mind?

Mr. Henry: This provision of the
Constitution, taken as a whole, that
Mr. Hanger read, Section 10—those
that we read in his argument.

Now, Ms. President, ] want to take
that Federal statute which was Sec-
tion 859, of the Revised Statutes,
which I believe was written before
the State statute was enacted, and
perhaps that Swayne trial had some-
thing to do with the enactment of
the legislation here in Texas. -“No
testimony given by a witness hefore
either House, or before any commit-
tee of either House of Congress, shall
be used as evidence in any criminal
proceeding against him in any court,
except in the prosecution for perjury
committed in giving such testimony.,”
Governor Ferguson was a witness in
the House. He was called as a wit-
ness there, he was sworn as a witness
there, and he was cross-examined as
a witness there under the same rules
of evidence.

Now, let me have that State stat-
ute. You will have seen General
Crane reads this statute, he always
goes back and reads it—5517 is the
article, goes back and reads it from
the beginning, While the statute
has special parts about the real es-
sence of it, the question is here just
as it was in this statute that I read:
“and provided further,” the concrete
proposition—*that the testimony giv-
en by a witness—" just like a wit-
ness under the Federal statute,
“given before such investigating com-
mittee shall not be used against him
in any eriminal action or proceeding,
nor shall any criminal action or pro-
ceeding be brought against such wit-
ness on account of any testimony
given by him, except for perjury
committed before such committee.”
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Now, is it not a most extreme inter-
pretation that the gentlemen under-
takes to giye to this statute when he
tries to draw the distinction between
a party who is a witness and a wit-
ness who is not a party. Parties can
be witnesses in civil cases, they can
be witnesses in criminal cases, and
this statute was, I undertake to say,
so written in the light of these for-
mer statutes and trials, with the view
of 'covering -just such cases as this.
Now should not these gentlemen be
compelled to reach their difficulty
in some other way? That'is for the
Court to decide, it is not for this Re-
spondent to determine for them. He
stands only on his rights as written
into the law. He does not ask that
you add anything to the statutes, and
he certainly does not believe that
anything should be subtracted from
them. Why talk about this not be-
ing a criminal proceeding, Mr, Presi-
dent, when all through every clause
of the Constitution you read, the
words "‘acquittal,” and ‘*‘conviction,”
and “crime"” and “criminal proceed-
ings"” and in addition to seeking to
take the high office away from the
Respondent. Then the gentleman
points te the fact that they could go
further and the Respondent could be
convicted,

Yes, here is one section I intended
to read and I am glad my attention
has been called to it. This is See-
tion 3. “When the Senate is sitting
as a court of impeachment the Sena-
tors shall be on oath, or affirmation,
to impartially try the party im-
peached; and no person shall be
convicted without the concurrence
of two-thirds of the Senators pres-
ent.” After saying that this Court
is to be sworn-4o try the party im-
peached, notiithe action, but to try

- the party, and upon conviction cer-
tain things shall be done.

General Crane: Mr. President,
_ Wwith permission of counsel, my at-

tention has been called by some-peo-
ple here to the fact that the wvote
in the Bwayne case was a partisan
vote, and that nearly all of the vot-
ers on the minority weére Demo-
cratg, with one exception among the
minority, and all those voting in the
‘negative, but five, were Republi-
cans. Is that true?

Mr. Henry: 1 will state candidly,
‘as far as I remember, at that time
the -Senate of the United States was
Republican in their majority, but

whether the analysis on the vote on
the Federal impeachment charges
are concerned or not, makes no dif-
ference, because on this vote,
whether this'was a criminal pro-
ceeding or not, party lines went to
pieces. " "

General Crane: But I'm asking
you there if that vote on that very
question, if the vote in the negative
wasn't practically a party vote, and
if the vote in the affirmative was not
likewise a party vote?

Mr. Henry: It may have been
practically so, I do not recall, but
will analyze it later. You read from
the argument of the distinguished
Senator from this State who voted
it was not a criminal proceeding,
but I say party lines did go to pieces
and finally when the vote was cast
the impeachment fell because those
gentlemen were not allowed to bring
that record from the douse of Rep-
resentatives there and bolster up .
their case; tnat it was not in the
trial, ‘and yet in a little while there
the senate of tne United States, and
for years afterwards, and therd is a
Senator sitting here on this floor
who was a member of that body at
that time that they impeacued. and
put out of office a corrupt Federal
Judge from the State of Pennsyl-
vania, and party politics had noth-
ing to do with the final judgment.
I want to acquit the Senate of the

- United States of deciding the Swayne

case, or the Achbold case, or any of
those other cases where judges have
been impeached, of partiership,
when they made the case against
them impeachable the Senate did its
duty, and there were too few votes
on the side of impeachability.

Now, Mr. President, I think I
have touched upon about all the
points I want to discuss, and we
ask this Honorable Court to ponder
long and well on these questions, for
these proceedings will'be read many
a year fsom now and will be quoted
in other impeachment trials, not
only in the South, but in other
States, and you are recording a pre-
cedent today, and it.is not necessary
for me to even suggest that every-
one should do his duty, because I

‘know they will, and after they have

done all that and impartially tried
the party in this case, I feel confi-
dent that we will be accorded our
rights under the Constitution and
the law.

The Chair: Does any member of
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the Court desire to be heard on the
law questions?

Senatcr Bee:

The Chair: Senator Bee.

Senator Bee: It occurs to me the
motion of the Senator from DeWitt
would probably be In order at this
time. 1 understand the Senator from
DeWitt filed a motion here that we
retire for consultation. If that mo-
tion Is agreed upon, why, then, I would

Mr, President,

like to discuss the matter with the
Court here; otherwise in executive
sessfon.

Senator Balley: Mr. President.

The Chalr: Senator Balley.

Senator Balley: I am not golng
to speak to the motion. I am simply
going to call it up and leave it to the
Senate as to whether or not we dis-
cuss It among ourselves or in open
session. I will call the motion up
and ask for action on it.

The Chair: The motion [s whether
we shall retire to dellberate prepara-
tory to the decision of whether the
proposed evidence is permissible. Are
you ready for the question?

Senator Hudspeth: I would like to
have the resolution read.

The Chair: The Secretary will read
the resolution,
{(Thereupon, the Secretary again

read the resolution offered by Senator
Bailey.)

Senator Hudspeth:
tor from DeWitt yield?

Senator Bailey: Yes, sir,

Senator Hudspeth: Do yvou mean
by that that we go Into executive sges-
sion here in this Chamber?

Senator Bailey: Just as the Sen-
ate sees fit. We can retire to the
Secretary's office If it Is large enough.

Senator Hudspeth: I don't know
whether the Secretary's office {8 large
enough.

Senator Balley: 1T rather think we
would have to have it in the Senate
Chamber on account of the weather,

Senator Caldwell: Does the Sena-
tor from DeWitt yleld? E®

The Chair: Does the Senator from
DeWitt wyileld to the Senator from
Travis?

Senator Bailey: Yes, sir.

Senator Caldwell: Does yvour reso-
lution provide that we shall decide it
in executive session?

Senator Balley: No, sir, but dls-
cuss it there and come back and vote
in open session,

Senator McNealus:

The Chair:
DeWitt yield?

Does the Sena-

Mr. President.
Doces the Senator from

Senator Bailey: Yes, sir. _

Senator McNealus: If it 1s adopted
and we go Into executive session as a
Court, I want you to point out what
obligation there §s except a moral obli-
gation to keep the secrets of that
caucus secret?

Senator Balley: Nothing, I take It.

Senator McNealus:  Well, I will eall
attention to what will happen just as
surely as the Senate adopts this reso-
lution and proceeds as the Senator
from DeWitt is asking us to do:
There will be rumors around the Cap-
itol, there will be rumors over the
State and published in the press of
the State about a lineup, when Sena-
tors get to discussing this matter
among themsélves, and someone will
find out how each Senator has stafed
his views of the matter, and I think
we should have no such thing happen.
I feel sure that will be the result of
the caucuses, and I don't believe it is
good policy, If it wasn't for that, I
don't believe there is any authority
for it. I know that the Scnate as a
legislative body can have executive
session, but the Court ean not; there
is no authority for it in the Constitu-
tion.

Senator Bailey: The rules we have
adopted provide for the proceeding.

Senator MeNealus: I have never
seen a rule yet that is paramount to
the Constitution; that goes farther
than any rule,

Senator Hudspeth: Will the Scn-
ators from Dallas and DeWitt yleld?

Senator MeNealus: Yes, sir.

Senator Bailey: Yes, sir.

Senator Hudspeth: Don't you be-
lieve if every Senator goes into that
cauncus and gives his word that he
will not reveal it, don't you believe
it will not be revealed?

Senator McNealus: If you don't
go into a caucns there will be
nothing to reveal. I don’'t helieve
it is right to the people of the State
to deliberate over any of the pro-
ceadings up to the time Y\Je evidence
is all in— don't belleve it is right
to do it anywhere except in the open.
I am willing for everything I do or
say to be known to the public, and
| believe every other Senator ought
to feel the same way. Just as
surelr as the ecaucus is held, or what
is termed an executive session, you
mark what I tell you, gentlemen,
there will be rumors and talk about
a line-up, about how this is going
to come out, and all that. I recall
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a little incident that happened in
the House proceedings when they
published the line-up.

. Benator Hudspeth: How will that
affect the final result, even if there
are a few rumors?

Senator McNealus: It can do the
Senate as a judicial body no good
to have that kind of reports circu-
lated agaimst it. Anyhow, I dom’t
think it is right or justified. The
Constitution allows us as a legislative
body to go into executive session,
but nowhere in the provisions for
judicial proceedings covering im-
peachment can you find anything au-
thorizing the judicial body to go into
executive session,

Senator Henderson: Mr. Presi-
dent.
The Chair: Senator Henderson.

Senator Henderson: I would like
for the BSecretary to read the rule
adopted providing for executive ses-
sion.

Senator McNMNealus:
existence of the rule.

Senator Henderson: I don't know
whether it ig there myself, and
would like to have it read, if the
Senator from Dallas does not object.
Then we will know just what the
rule is. I myself don’t remember it.

I admit the

Senator. Lattimore: Mr. Presi-
ﬂ'E]'.'lt. ' A

The Chair: The Senator from
Tarrant.

Senator Lattimore: I want to call
the attention of the Senator from
DeWitt, if I may have his at-
tention— B

" The Chair: Does the Senator from
DeWitt wyield to the Senator from
Tarrant? -

! Senator Bailey: Yes, sir.

Senator Lattimore: I want to
state to the Senator from DeWitt be-
fore we vote on this, that Rule 20,
which is the one, I suppose, under
which hé makes his motion, pro-
vides that the Senate shall retire or
may retire upon motion and deliber-
ate and come to a conclusion in its
retirement and merely return and
announce that conclusion. As I un-
derstand the rules adopted by the
Benate, we may retire at any time
to some place set apart and debate
among ourselves, if we want to, and
come to a conclusion there—not
come back here and vote, but vote
there—merely come back and an-
nounce the result of the vote.

33—2C

Senator Bailey: I think that can
be done.

Senator Bee:
rield?

Senator Bailey:

Senator Bee:

The Chair:
Bexar.

Senator Bee: I am of the impres-
gion—1JI don't turn to it at this mo-
ment—that there is somewhere a
provision that the proceedings of im-
peachment trials shall be in the
open Senate; in other words, that

Does the Senafor

Yes, sir.
Mr. President.
- The Senator from

the doors of the Senate shall be
open,
The Chair: If the Senator from

Bexar will vield to the Chair, we will
have Rule 18 and Rule 20 read.
Senator Bee: [ wanted 1{o ask
the Senator from DeWitt if he knew
of any other rule?
Senator Bailey: 1
for the rule. .
The Chair: We
two rules read.
Senator Hudspeth: If the Chair
will bear with me, I want to state to
the Senator from Bexar that in the
Thirtieth Senate you will find that
in debating a certain bill here the
Senate did go into executive session
for the purpose of debating that bill
—as a legislative matter, but it was
a bill. It came before the Senate,
and on the motion of the Senator
from Hunt, who is now Attornej
General of the State, the Senate
went into executive session for one
day. .
Senator McNealus:
ator yield? _
Senator Hudspeth: Yes, sir.
Senator McNealus: Don't you
make a distinction between the Sen-
ate as a_Senate and as a Court?

was looking

will have the

Does the Sen-

Senator Hudspeth: Yes, sir,
there is a-distinction.
Senator McNealus:  The Consti-

tution gives us authority to hold ex-
ecutive sessions  on legislative mat-
ters.

Senator Hudspeth: As I recall
the constitutional provision, it is in
regard to appointments by the Gov-
ernor, but it does not apply to bills
that come before that body. 1
stated that we did at one time, I
think, under Governor Neal presid-
ing, go into executive session for the
purpose of considering a bill by the
Senator from Hunt, who is now At-.
torney General.

Senator Henderson: Mr. President,
shall we have the rules read?
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The Chair:
Mr. Secretary.

The Secretary: Rule 18, page -72
of the Journal of the Secopnd Called
Session: At all times while the
Senate is sitting upon the trial the
doors of the Senate shall be kept
open, unless the Court shall direect
the doors to be closed while deliber-
ating on the decisions.” Rule 20:
“The Court may at any time upon
motion, without division and with-
out debate, retire to its consultation
room for deliberation, return Lo Lthe
Senate Chamber, and announce its
fecision.”

The Chair: The question
the resolution—

Senator McNealus (interrupting):
Mr. President, legislative informa-
tfon, or rather judicial information:
The arguments that counsel on the
opposing  sides submitted to the
Chair, ought not that question to be
decided by the Chair before this mat-
ter is taken up, Mr. President?

The Chair: The Chair could sub-
mit the question to the Court in the
first instance, if the Chair desires.
U'nder the rule, it is proper, in the
opinion of the Chair, for the Court,
if it so desires, to retire,

Senator McNealus: I would rather
do my part in the open here than to
ro into a caucug or executive ses-
sion. 1 am ready to vote on the
proposition here, without consulta-
tion. If others want to do it, it is
not for me to say they shall not, but
I do not think it is the part of wis-
dom to do it. I think the Chair
ought to decide—before the resolu-
tion is acted upon—should render his
decision on the controversy between
counsel,

Senator Hall:

The Chair:
Wharton.

Senator Hall: The Senator from
Dalias made the very point I wanted
to make, on a point of order—that
is, before we can debate this resolu-
tion I think the Chair should rule
upon this question; then, uvnder the
rule of procedure, why, then we
might appeal from the Chair’s ruling
or we might decide to go into the
Chamber and discuss the matter, and
I want to raise that point of order,
that the first proposition is that the
Chair should rule upon the propo-
sition now.

The Chair:
Rule 14:

Read the two rules,

is on

Mr. President.
The Senator from

The Chair will read
“The presiding officer, on

the trial, may rule on all questions
of evidence and incidental questions,
observing the established rules of ev-
idence in this State as near as ap-
plicable, which ruling shall stand as
the judgment of the Court, unless
some member thereof shall ask that
sich question be decided by a vots
of the Court, in whieh case it shall
be submitted to the Court for de-
cision; or he may at his option, in
the first instance, submit any such
question to a vote of the Court.
Upon all such questions the vote
shall be without a division.”

Senator Bee: Mr. President.

The Chair: The Senator
Bexar.

Senator Bee: Il occurs to me that
under that rule the Chair has the
privilege at this time of deciding this
question without reference Lo the mo-
tion of the Senator from DeWitt, and
an appeal could be taken from it, or
the Chair can submit to the Senate
the question for its decision, and
then the motion of the Senator from
DeWitt would become anplicable be-
fore we reach a deecision on the sub-
ject—answering the point of order.

The Chair: The Chair is of the
opinion that the point of order is
well taken, but the Chair feels this
way about it: If this Court wautis
to decide the question itself—the
Chair is prepared to rule, but if the
Court wants to decide it in the fizst
place the Chair is willing for it to
decide it.

Senator Bee: It is a question for
the Chair whether you submit it to
us or decide it vourself. I believe it
is optional with the Chair.

The Chair: T believe that is true.
The point of order will be sustained.

Senator Hudspeth: Mr. Presiident.

The Chair: The Senator from EI
Paso.

Senator Hudspeth: I make a mo-
tion that tie Chair rule on the ques-
tion.

Senator Bailey:. Will the Senator
from El Paso speak a little more
distinctly?

Senator Hudspeth: I make g mo-
tion that the guestion be decided by
the Chair.

Senator Henderson: I make the
point of order that that motion is
out of order. ;

The Chair: The motion is out of
order., The Chair feels like ordin-
arily the Chair should decide gues-
tions like this and ought not to

from
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escape the responsibility or try to do
it in this particular case. The Chair
has reached a conclusion, and wants
~ every member of the Court to under-
stand that he will be glad if mem-
bers of the Court are not satisfied
with that conclusion to appeal from
the Chair or ask under Rule 14 that
the matter be decided by the Senate.
Under the provisions of Rule 14, any
member can have the question de-
cided by the Court if not satisfied
with the decision of the Chair. Hav-
ing made that preliminary state-
ment—

Senator Bee: (Interrupting) Do

I understand under that rule it is
not necessary to appeal from the
Chair's decision?

The Chair: No, it is not neces-
s:;ry to appeal. As I understand Rule
14—

. Benator Bee: TYou decide the

.question and then any member of
the Senate can argue it. It does not
constitute overruling the Chair?

The. Chair: That is my impres-
sion. That was my view the other
.day, but somebody made the point
of order that it was really an ap-
peal from the decision of the Chair,
and the. Chair not being entirely
familiar with Rule 14, treated it as
an appeal and put it to the Court that
way. '

Senator Hudspeth: Mr. Presi-
dent, if after the Chair's decision,
some "member -gshould ask the Court
to decide it, wouldn't it be in ef-
fect an appeal?
* The Chair: The rules treat it as
an appeal, but in fact it would not
be an appeal. The question in that
case would be: Shall the objection
be sustained or the evidence admit-
ted? Gentlemen, I want to state at
some length, though not at great
length, the reasons upon which the
Presiding Officer bases the econclu-
gion which he has reached in this
.case. It is a question of considerable
difficulty. it is a question of great
importance, both to the Managers of
the House and to the Respondent.
“‘When ihe question was approached
ithe other day and discussed at con-
-siderable length by counsel the Chair
-undertook thereafter and has since
then devoted all the time possible to

'a consideration of the merits of the
‘objection’ made by. counsel. The
first question to be decided in deter-
‘mining whethep the evidence should
‘be .admitted is: Is this a criminal

case or proceeding? The weight of
authority in the United States and
elsewhere, so far as, the Chair has
been able to judge, is that an im-
peachment proceeding is a criminal
proceeding. That evidently was the
conviction upon which the Senate of
the United States based its action in
the Swayne case. Yet, in the opin-
ion of the Chair, an impeachment
proceeding in the Senate of the
United States could well be consid-
ered g criminal proceeding, and yet
not so under the Constitution of Texas,
for the Constitution of the United
States, Section 4 of Article 2, pro-
vides that the officers therein named
may be impeached for treason and
for other offenses named and '‘other
high crimes and misdemeanors,”
which are criminal offenses, and that
language would exclude the author-
ity of the Senate of the United
States to conviet the officers therein
named for any offense not c¢riminal
—at least, that is the present con-
clusion of this Presiding Officer.
The difference is that the Texas
Constitution does mot prescribe or
undertake to prescribe the character
of offense for which impeachment
may be ordered by the House of
Hepresentatives or which might sub-
ject the respondent to, conviction in
the Senate. All of the authorities,
however, so far as the Chair has
had access to them and so far as
they have been cited and commented
on by counsel here, treat impeach-
ment proceedings, as respecis the
rules of evidence and the weight to
be given to the testimony and the
quantum of testimony reqguired for
conviction, as criminal in their na-
ture. The oninion of the Chair is
that the weight of authority, then,
is that it is a eriminal aetion., but
under the Texds proceedings—under
the Texas Constitution the Chair is of
the opinion that it is what would prob-
ably be termed a cvasi-eriminal ac-
tion. It is not a criminal action as
contemplated by Article 4 of the
Constitution, because in Section 8§
of Article 4 and in Section 16 of
Article 4 the framers of the Consti-
tution wundertook to define all
crimes: they divided them in two;
they did not undertake to define—
they did, however, undertake to pre-
seribe the jurisdiction for the trial
of all crimes, felonies and misde-
meanors. Thev did mot in those
two sections of Article 4 undertake
to prescribe a forum for the trial of
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impeanchment cases. There is lan-
guage in several sections of the Con-
stitution which would indicate that
the framers of the Constitution had
in mind that an lmpeachment case
was a ceriminal ease. But, however
it may be treated in the Constitu-
tion, the Presiding Officer is of the
opinion that the members of the
Thirtieth Legislature in the enact-
ment of Article 5517 probably had
in mind, when the term “criminal
action or c¢riminal proceeding' was
used in that Article, such eriminal
case or proceeding as was contem-
plated by our Penal Code and Code
of Criminal Procedure., If they had
that in mind, then impeachment was
not in the minds of the members of
the Legislature who enacted and
voted for Article 5517, because
Article 1 of that Code expressly
provides that nothing shall be a
crime except such as is defined in
plain languaze and denominated a
crime: and it {s a falr construction of
the provisions of the Code of Criminal
Procedure to say that all mat:ers of
criminal procedure are undertaken to
be dealt with in the Code of Criminal
Procedure. At the time Article 5317,
which was the Act, as stated, of the
Thirtieth Legislature, wag hefore the
Legislature for consideration and at
the time of its ennctment, the decision
of the Supreme Court in the cnse read
from by counsel here, the case of Scott
vs. The State, 86 Texas, 321. was pre-
sumably known to the members of that
body. In that case the  Supreme
Court expressly aflirmed the doctrine
that nothing was a crime in Texas
and no case a criminal ease in Texas
except such aef as was defined to be
a crime in the Penal Code. So that
it occurs to the Chair that in constru-
ing the language of Article 5517 we
ought to take those things into con-
sideration and the probability that in
the minds of the Legislature was the
definition of a criminal case as made
by the Supreme Court in the Scott
case.  If that definition was in the
minds of the Legislature, the Legisla-
ture did not intend by the use or the
language "“in a criminal ease’” or "erim-
inal proceeding” to refer to anything
other than such criminal case as was
made g0 by the Penal Code of the State
or any kind of eriminal proceeding not
covered by the provisions of the Code
of Criminal Procedure. So that, in
the opinion of the Chair, the languape
as used in Article 5517 does not apply
to impeachment cases. In that, the

Chair might be in error, in that the
Chair is not thoroughly satisfied with
its own conclusion as stated, because
there are several references in the
Constitution to Impeachment, in which
it is classifled as a eriminal case. But
a careful consideration of the provis-
lons of Article 5517, compared with the
provisions of the two scctions of the
Constitution of the United States which
were invelved In the declsion of the
Swayne case has brought the Presid-
ing Officer to the conclusion that the
evidence now propesed to be offered
in behalf of the Managers for the
House is not within the intention at
all of Article 6517. The Swayne case
Is in point as far as it goes, in the
opinion of the Chair. Tt is in point,
however, not as an authority or as a
rule of law to be obeved by this Court,
hut as a rule of reason to be followed
by this Court in so far as the Court
believes it correctly states a rule of
reason. If it were a decision of our
own Court and directly in point it
would, in the opinion of the Chalr, be
a rule of law. to be obeyved almost as
much so as If it were a part of our
statute. but it was a decislon of a
politieal party. largely—a legislative
body, T will sayv—the highest court of
Iimpeachment in this land. it is true,
mt evidently was reached largely on
partisan lines, and the reasoning of
the minority as found in the reporis
of that ease., appeals more strongly to
this Presiding Officer than does the
reasnning of the majority. However,
the Chair was going on to state that,
in his opinion, régardless of whether
this is a criminal case or not, the
testimony offered is not within the
nrovisions of Article 55617, and the
Swayvne case is not on all fours
strictly, hecause of the difference
between the provisions of the Acts of
Congress under which the Investiga-
tlon occurred In the Swavne case, the
preliminary investigation, and the pro-
visions of the Texas statute. In this
connection the Chalr will read into the
record the two articles of the Revised
Statutes of the United States upon
which the House Committee pursued
or prosecuted the Investigation of
Judge Swayne., Section 859 of the Re-
vised Statutes of the Unlited States
reads as follows: “No testimony
given by a witness before either
House, or bhefore any committee of
elther House of Congress, shall be
used ns evidence in any ecriminal pro-
ceeding against him in any court, ex-
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cept in. a prosecution for perjury com-
millted in giving such testimony,” but
an official paper or record produced by
him is not within the said privilegze.
And in that connection Section 103 of
the Revised Statutes of the United
States should be read and is appli-
cable: "'No witness is privileged to
refuse to testify ' to any fact, or to
produce any paper, respecting which
he shall be examined by either House
of Congress, or by any committee of
egither House, upon the ground that his
testimony to such fact, or his produc-
tion of such paper may tend to dis-
grace him or otherwise render him
infamous.” Now, Section 5517 of the
Revised Civil Statutes of Texas, here
invoked in support of the objections to
this testimony, does not in express
terms apply to an investigation con-
ducted by either House of the Legisla-
ture; ,it 1s only such investigation as
might be conducted by a committee of
either Holse. That section does not
expressly provide, or provide at all,
that witnesses may be compelled to tes-
tify as to facts or to produce documents
that would expose them to public com-
tempt or public disgrace. The pro-
vislon relating to the authority of the
Committee has been read before the
Court several times, but in order that
the connection may be kept before the
Court the Chair will read that pro-
vision now: “Such investigating com-
mittee, and each member thereof, shall
have full power and authority to ad-
minister oaths to officers, clerks and
stenographers that it may employ in
«<connéction  with the performance of
; 1ts duties, and to any witnesses and
parties called to testify before it; and
said ,investigating committee shall
have full power and authority to issue
any and all process that may be neces-
sary to compel the attendance of wit-
nesses and the production of any
books, papers and other written, docu-
ments it may designate, and to compe]
any witness to testify in respect to
any matter or charge by it peing in-
vestigated, in answer to all pertinent
questions propounded by it, or under
its direction, and to fine or imprison
any witness for his failure or refusal
to obey the process served on him by
such committiee, or,to answer any such
‘pertinent questions propounded: pro-
vided, that such fine shall not exceed
-one hundred dollarg, nor shall impris-
onment extend beyond the date of ud-
journment of the Legislature then in
gession; and provided, further, that the
testimony given by a witness before

such investigating committee shall not
be. used againgt him in any criminal
action or proceeding, nor shall any
criminal aefion or proceeding be
brought against such witness on ac-
count of any testimony so given by
him, except for perjury committed be-
fore such committee.”

Now, the protection or immunities
contained in the second and last yro-
viso attached to and a part of this
article of the atatute comes in im-
mediate connection with the other
provisions of the statute which give
the investizgating committee the pow-
er to compel the attendance of wit-
resses, and the power to compel wit-
nesses to produce paperg, and the
power to compel witnesses to testify.
In the opinion of the Chair, no one
except those under the compulsion
of this article of the statute is en-
titled to the protection of it or the
immunities of it. I do not believe
that the Legislature intended by this
provision to place any one under the
immunities of the statute or the pro-
tection of the statvie, If you so eall’
it, who was not at the same time
subject to its compulsion., In this
connection it was admitted here, &g
the presiding officer understands it,
that the testimony proposed to be
offered was given by the Respondent
after he had voluntarily taken the
stand—that the WManagers for the
House, or the Attorneys for the
House of Representatives sitting as
a Commitiee of the Whrle House, re-
quested the Respondent in the ex-
amination or the investigation before
the House, to take the stand az the
first witnegss, He claimed the rigut,
which in the opinion of the presiding
officer of that body, and in the opin-
ion of this Presiding Officer, he had
a right to claim, to refrain from tak-
ing the stand in that proceeding.
Thereupon, not being subject to the
compulsion of the statute, Respond-
ent, after the House had—or the
‘Managers of the Proponents of the
charges had concluded the testi-
mony, voluntarily went on the stand
and the testimony adduced from
the witness after he had volun-
tarily taken the stand is, as the
Presiding Officer understands it, the
testimony that is desired to be re-
produced here. * That being the view
of thé Presiding Officer, that it was
~not within the intention, it certainly
was not within the spirit of the

| Act to allow one not subject to its
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compulsion to elaim its immunities,
unless the Respondent is clearly
within the letter of the act, the testi-
mony should be admitted. In ‘the
opinion of the Chair, the investiga-
tion over there, in the lirst place—
I don't Know that there is anything
to this, but this has occurred to the
Chair—this article of the statute
treats of investigating committees
and their work. As stated before,
there is a difference between the lan-
guage of the Acts of Congress relat-
ing to these investigntions and the

language of Articie 5517. The
Congressional Avcts especially in-
clude the investigations made by

either body of Congress, or by any
committee of either body. The
language of 5517, in terms is re-
stricted to investigations made by
committees of either House. Now,
then, as the Chair understands it,
the investigation over at the other
and of the Capitol was conducted by
the whole House, sitting as a Com-
mittee, it is true, but not appointed
as a Committee. The language of
this statute—I am speaking now of
the strict letter of the law, it being
the opinion of the Chair that the
privilege invoked is not within the
spirit of the law, and then, unless
within the strict letter of the law,
why, the objection should not be
sustained. Then, going back, the
statute invoked provides for investi-
gations by committees appointed by
either House. The investigation in
the other end of the Capitol was
by a Committe of the whole House.
Such Committee could not be ap-
pointed, the House simply resolved
itself into a Committee of the Whole,

the whole House acting. It was
not, therefore, a Committee ap-
pointed; therefore, the Presiding

Officer states—he is not sure he is
correct on that point—that the in-
vestigation there should be differ-
entiated from the investigation con-
templated in Article 5517 of the Re-
vised Statutes.

Another thing, the Chair has gone
to the trouble to investigate, to read
the resolution under which the in-
vestigation was undertaken. The
investigation was not prosecuted un-
der Article 5517, or under the pro-
visions of Chapter 3, Title 82, of the
Revised Statutes of Texa$, but the
investigation, in the progress of
which the testimony now offered
was given, was pursuant to a spe-

cial resolution offered in and adopted
by the House of Representatives.
That special resolution, it is true,
tldes clothe the House, sitting as a
Committe of the Whole, with all the
authority conferred upon special
rommittees appointed under au-
thority of Article 5517; but it is
clear, in the opinion of this Presid-
ing Oflicer, that the investigation of
the Respondent herein was not pros-
ecuted under Article 5517, but under
a special resolution of the Hounse of
Representatives. So, that, taking
the case as a whole, the Presiding
Officer is of the opinion that the ob-
jection is not well taken, and it is,
therefore, overruled.

Senator RBailey: Mr. President.

The Chair: The Senator from De-
Witt.

Senator Bailey: 1 ask leave to
withdraw my resolution.

The Chair: The Senator from
DeWitt asks the unanimous consent
to withdraw his . resolution. Is
there any objection? The Chair
hears mnone, and the request is
granted.

Senator Bailey: [ desire, Mr.
President, that the Journal not be
encumbered with it, wunless some
Senator wants it.

A Senator: I did'not understand
the Senator?

Senator Bailey: That it not be
entered in the Journal unless some
Senator wants it.

The Chair: The request is grant-
ed. The resolution will not be en-
tered in the Journal. The Reporters
will please expunge that resolution.

General Crane: Will the Court
excuse me for a moment?

Senator Page: Mr. President.

The Chair: The Senator from
Bastrop.
Senator Page: Before General

Crane retires, it is now about 5:00
o'clock, I presume that the counsel
for the Board of Managers will de-
sire to introduce now a number of
excerpts from the testimony of the
Governor given in the House, under
the ruling of the Chair; and it has
occurred to me we could probably
save time by rising now and allow-
ing the General to prepare all those
matters, and he might have them in
shape to put them in in the morning.
I move, therefore, that the Court rise
until tomorrow morning at 10:00
o’clock.
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CGenerel Crane: Well, I am al-
ways willing to adopt a suggestion.

The @Chair: The Senator from
Bastrop moves that the Court rise
until tomorrow morning at 10:00
o'clock., Those favoring the motion,
gay ““Avye," those opposed, “no.” The
motion prevails, and the Court will
rise until tomorrow morning.

The Senate, sitting as a Court of
Impeachment, thereupon adjourned,
to reconvene the following morning
at 10 o'clock.

In the Senate.

{President Pro Tem. Dean in the
chair.) :

Bills and Resolutions.
(By unanimous consent.)

By Senator McNealus:

8. B. No. 16, A bill to be entitled
“An Act authorizing the commission-
ers court of Dallas County, Texas,
to provide a building in the city of
Dallas at or near the court house in
said county, and to establish therein
a woman's rest room or rest rooms
of sufficient dimensions for the com-
fort and convenience of the women
and children from the rural districts
who are called upon to attend court,
or to wvisit the county site; and ap-
propriate sufficient money out of the
general fund of said eounty to prop-
erly maintain said rest room or rest
rooms, and to pay the salaries of the
matron and janitoy, and to provide
water, lights and heat for said build-
ing."

Read first-time and referred to
Committee on Labor,

Adjournment.

At 5:40 o'clock p. m., on motion
of Senator Clark, the Senate ad-
journed until 9:30 o'clock tomorrow
morning. .

APPENDIX.
Petitions and Memorials.
Houston, Texas, Sept. 10, 1917.

Senator R. M, Johnston, Austin, Tex.
We are unanimously and bitterly
opposed to the enacting of any law

being ereated that will permit the
automobile places of business of any
..ind, including gasoline filling sta-
tions, to operate on the Sabbath,
this being directly in opposition to
a citizenship of Christian people, We
ask that you use your be:zst elforis to
nlace this business under the same
ban as all other legitimate business.
This with reference to the bill that
is now before the Legislature. This
request voices the sentiments and
wishes of ninety per cent of the deal-
ers of this community, also voices
the sentiments of the best cities of
Texas,

Houston Automobile Dealers Assn.,

By Geo. M. Conant.

Committee Reports.
(Floor Report.)

Austin, Texas, Sept, 11, 1917.

Hon. W, L. Dean, President of the

Senate.

Sir: We, your Committee on Ag-
ricultural Affairs, to whom was re-
ferred

H. B. No. 8, A bill to be entitled
“An Act to amend Sections 1, 2 and
8 of Chapter 181, General Laws en-
acted at the Regular Session of the
Thirty-fifth Legislature, establishing
‘standard containers' and ‘standard
packs and grades' for fruits and veg-
etables and to add thereto Section 2a,
and declaring an emergency,”

Have had the same under consid-
eration and beg leave to report the
same back to the Senate with the
Frecommendation that it do pass.

Decherd, Buchanan of Scurry,
Floyd, Alderdice, Buchanan of Bell.

(Floor Report.)

Senate Chamber,
Austin, Texas, Sept. 11, 1917

Hon. W. L. Dean, President of the

Senate.

Sir: Your Committee on Finance,
to whom was referred

8. B. No. 10, A bill to be entitled
“An Act to amend Chapter 42 of the
General and Special Laws of this
State of the First Called Session of
the Thirty-fifth Legislature, relating
to the State Institution for the Train-
ing of Juveniles, as found on pages
92 and 93 of the Laws of the First
Called Session of the Thirty-fifth
Legislature,”

Have had the same under consider-
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ation and beg leave to report it back
to the Senate with the recommenda-
tion that it dJdo pass and be not
printed.

Hudspeth, Chairman; Caldwell,
Johnson, Page, Westbhrook, Clarlk
Parr, Johnston of Harris, Decherd,
Bee, Dean.

Committee Room,
Austin, Texas, Sept. 11, 1917.

Hon. W. L. Dean, President of the
Senate.
Sir: Your Committee on Judicial

Districts, to whom was referred

S. B. No. 12, A bill to ve entitled
“An Act to reorganize the Seventieth
Judicial Distriet of the State of
Texas, and to make all process is-
sued or served before this Act takes
effect, including recognizances and
bonds, returnable to the terms of the
courts as herein fixed; to wvalidate
such process and to validate the
summoning of grand and petit jurors
and juries; repealing all laws and
parts of laws in confliet herewith,
and declaring an emergency,”

Have had the same under consider-
ation and I am instructed to report
the same back to the Senate with
the recommendation that it do pass
and be not printed.

BUCHANAN of Scurry, Chatrmnn

Engrossed Committee Report,

Committee Room,
Austin, Texas, Sept. 11, 1917.
Hon. W. L. Dean, President Pro Tem,
of the Senate.

Sir:®* Your Committee on En-
grossed Bills, have carefululy com-
pared Senate Bill No. 8, and find
same correctly engrossed,

ALDERDICE, Chairman.

Committee Room,
Austin, Texas, Sept. 9, 1917,

Hon. W. P. Hobby, President of the

Senate.

Sir: Your Committee on Engrossed
Bills has had Senate Bill No. 14
carefully compared, and finds the
same correctly engrossed.

ALDERDICE, Chairman.

NINTH DAY, x

Senate Chamber,
Austin, Texas,
Wednesday, Sept. 12, 1917,
The Senate met at 9:30 o'clock

a. m., pursuant to adjournment, and
was called to order by President Pro
Tem. Dean.

The roll was called, a quorum
being present, the following Senators

answering to their names:
Alderdice. Hopking.

Bailey. Hudspeth,

Bee. Johnson of Hall.

Buchanan of Bell. Johnston of Harris.
Buchanan of Scurry.Lattimore,

Caldwell. MeCollum.
Clark. MecNealus.
Collins. Page.
Dayton. Parr.
Deanmn, Robbina,
Decherd. Smith.
Floyd. Strickland.
Gibson. Suiter
Hall. Westbrook,
Henderson. Woodward.
Absent.
Harley.

Praver by the Chaplain.

Pending the reading of the Jour-
nal of yesterday, the same was dis-
pensed with on motion of Senator
Alderdice.

Excused.

Senator MeCollum for yesterday,
on account of important business, on
motion of Senator McNealus.

At Ense.

The Senate stood at ease for twen-
ty minutes, by request of Senator
Alderdice.

Messages from the Governor.

Here Mr. 5. Raymond Brooks ap-
peared at the bar of the Senate with
several messages from the Governor.

The Chair directed the Secretary
to read the messages, which were as
follows:

Governor's Office.
Austin, Texas, Sept. 12, 1917.

To the Thirty-fifth Legislature in

Third Called Session:

I heg to submit for the consider-
ation of your honorable body the
following subject:

Enactment of a law making ad-
ditional appropriations for the sup-
port of the State government for
two years, beginning September 1,
1917, and ending August 31, 1918,



